THE 


> 
, Wo 
an 5 

_ Fo 
* 3 


O F / 
JOHN PETER ZENGER, 
4 1 | N * | EE 


NEW- 10 K k. PRINTER; 


Livet. again! the GOVERNOR and COUNCIL, 
w 1 T H T H E 


PLEADING: and ARGUMENTS on x both Sides. | 


IN the 1 Day, the ſeventeenth of d 8 5 
ber, 1734, Zenger was taken and impriſoned 
by 1 virtue of a warrant in theſe words: 


he At a council held at Fort-George in New- 
Cork, the 2d day of November, a 


"PRESENT, 


lis Excellency William 60 captain benen; and 
governor in chief, &c. 


Mr. Clarke, | Chief Juſtice, - THER 
Mr. Kennedy, Mr. Horſmanden, 
Mr. Lane, Mr. Livingſton, | 
Mr. Harriſon, Mr. Cortland. 
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Who was 6 fd abquitied, Selb printing and publiſhing: = 
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oy 11 is ordered that the ſheriff for the city of 
New-York, do forthwith take and apprehend John 


Peter Zenger, for printing and publiſhing ſeyeral 


ſeditious libels, diſperſed thronghout his Journals, 
or News-papers, entituled, “ The New-Yb 

Weekly Journal; 2 the freſheſt Advices, 
foreign and domeſtic ;”” as having in them many 
things, tending to raiſe factions and tumults among 
the people of this province, inflaming their minds 


with contempt of his majeſty's government, and 
greatly diſturbing the peace thereof; and, upon his 
taking the ſaid John Peter Zenger, 1% commit him 
to the priſon or common fail of the ſola city and 


> county. 
Fred. Morris, D. Cl. Con.” 


Tanger? was accoidingly apprehended ; and, on 


the fourth of Auguſt, 1735, at A ſupreme court of = 


. s held for the province of New Vork, 


; P RR N 2. 
7b Hon. James de Lancey, Eſq. Chief Juſtice, 


. be Hon. Frederick Philipfe, E/q- Second Juſtice. = 


The court being ſeated, the defendant John Peter 
Zenger, charged on an information for printing 
and pub! iſhing two news-papers, which were called 

libels againſt his excellency the governor and his 
_ adminiſtration, was called and . into court 


accordingly. 


And the heriff returned his venire for the trial 


of the ſaid cauſe. 


"Mr. Chen, Ch l for the Beelen I hun: | 


| bly move your honours, that we may have juſtice 


done by the ſheriff, and that he may return the 
names of the zurom in e ſame order they were 


truck. 


— 
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Chief Juſtice. How is that? Are they not fo re- 
turned? 

Mr. Ch. No, they are not: for ſome of the 
names that were laſt ſet down in the pannel, are 
now placed firſt. 

. J. Make out that, and you ſhall be righted. 
Mr. Ch. I have the copy of the pannel in m 

hand, as the jurors were ſtruck; and if the iet 


will produce the original, ſigned by Mr. attorney 


= myſelf, your honour will ſee our W e is 
ut. 
: Cb. F. Clerk, is it ſo? Look upon that copy : Is 
. it a true copy of the pannel as it was Ar ©: | 
Clerk. Yes, I believe it is. 
Cb. J. How came the names of the jurors to be 
miſplaced in the pannel annexed to the venire? 
Sheriff. J have returned the jurors in the ſame 


order in which the clerk gave them to me. 
Cb. J. Let the names of the jurors be ranged 
in the order they were ſtruck, agreeable to the copy 


here in court. 
Which was done accordingly. And the j jury, 


. whoſe names were as follow, were called and ſworn. 


Hermanus Rutgers, Thomas Hunt, v7 
_ Stanly Holmes,, Benjamin Hildreth, 
Edward Man, 5 Foreman. 
JJ 14 Abraham Keteltas, 
Samucl Weaver, 1 + John Goelet, 
Andries Marſehalk, | FRICUES e 5 
| Egbert van Borſom, | L J 


Mr. Attorney. general opened the information, as ; 


\ mY follows: 


1 8 May i it pleaſe your e and 
you gentlemen of the jury: The information, now 
before che court, and to which the A L 
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with much more, as will appear upon readin 
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has pleaded ot guilty, is an information for print- 


ing and publiſhing a falſe, ſcandalous, and ſeartious 


libel, in which his excellency the governor of this 
province, who is the king's immediate repreſenta- 
tive here, is greatly and unjuſtly ſcandalizgias 
a. perſon that has no regard to law nor jul: 
ihe 
information. This of libelling, is what has always 


been diſcouraged as a thing that tends to create dif- 
ferences among men, ill blood among the people, 


and oftentimes great bloodſhed between the party 


belling and the party libelled. There can be no 
doubt but you gentlemen of the jury will have 
the ſame ill opinion of ſuch practices, as the judges 
have always ſhewn upon ſuch occaſions: but I. 


mall ſay no more at this time, until you hear the 
information, which! is as follows: * 5 8 


6c * New-York, Supreme e court. 


= * Of the term of a, in the eighth year of : 


A the reign of our Toyereign lord King George 15 
« Id, Sc. 1 


00 New Vork, ſs, Bx. bs: renal That 3 


chard Bradley, Eſq; attorney- | 


+5 general of our fovereign lord the king, for the pro- 
vince of New-York, who for our faid lord the 
| king in this part proſccutes, in his own' proper 


perſon, comes here into the court of our ſaid lord 


the king, and for our ſaid lord the king gives the 
court here to underſtand and be informed, —That 
John Peter Zenger, late of the city of New- 
Tork, printer, (being a ſeditious perſon, and a 
| frequent printer and publiſher of falſe news and 
ſeditious libels, and OP and maliciouſly dc- 
p : | 880 viſing 
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viſmg the government of our ſaid lord the king, 


of this his majeſty's province of New-York, under 


the adminiſtration of his excellency William Colby, 
eſq. captain- general and governor in chief of the 
ſaid province, to traduce, ſcandalize, and vilify; 

and his excellency the ſaid governor, and the mi- 


niſters and officers of our ſaid lord the king of 


and for the ſaid province to bring into ſuſpicion 


and the ill opinion of the ſubjects of our ſaid lord 


tlie king reſiding within the ſaid province) the 
twenty eighth day of January, in the ſeventh year 


of the reign of our ſovereign lord George the Se- 


eond, by the grace of God, of Great-Britain, 
France and Ireland, king, defender of the faith, 
Sc. at the city of New-York, did falfly, edi. 
tiouſſy, and ſcandalouſly print and publiſh, and cauſe 
to be printed and publiſhed, a certain falſe, ma- 


licious, ſeditious, 1 2 libel, intituled, The, 
| New-York Weekly Journal, containing the freſheſt 
Advices foreign . domeſtic ;” in which libel (of 
and concerning his excellency the ſaid governor, 
and the miniſters and offfcers of our ſaid lord the 
: king, of and for the faid province) among other 
things therein contained, are theſe words; Your 
appearance in print at laſs gives a pleaſure to many, 
though moſt wiſh you had come fairly into the 
open field, and not appeared behind retrenchments 


made of the ſuppoſed laws againſt libelling, and 
of what other men have ſaid and done before; 
_ theſe retrenchments, gentlemen, may ſoon be ſhewn 
to you and all men to be weak, and to have neither 


law nor- reaſon for their foundation, ſo cannot 


long ſtand. you in ſtead : therefore, you had much 


better as yet leave them, and come to what be 50 


people of this caty and province (the city and pro- 
vince of New-York meaning) think are the points 


* queſtion (to wit) Tho (che people of the city 


and 
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and province of New-York meani ing) think, as 


matters now ftand, ibat their Liberties and Pro- 
perties are precarious, end that Slavery is like to 


be intailed on them and their poſterity, if ſome, paſt 
things be not amended, and this they collect from 
many paſt proceedings.” (Meaning many of thep aſt 
proceedings of his excellency of the ſaid gover- 
nor, and of the miniſters and officers of our ſaid 
lord the king, of and for the ſaid province.) 
And the ſaid attorney- general of our ſaid lord the 
king, for our ſaid lord the king, likewiſe gives 


the court here to underſtand and be informed, 

That the ſaid john Peter Zenger afterwards {to wit) 
| the eighth day of April, in the ſeventh year of 
the reign of our ſaid lord the king, at the city of 
| New-York aforeſaid, did fal, ſeditiouſfly, e 


ſcandalouſiy print and publiſh, and cauſe to be 


printed and publiſhed, another falſe, malicious, 
ſedilious, and Kandel libel, intituled, The > 
New-York Weekly Journal, containing the frelhelt . 


Advices foreign and domeſtic.” In which libel, 


(of and concerning the government of the province 


of New-York, and of and concerning his excel- 


 lency the ſaid governor, and the miniſters and of- 
ficers of our ſaid lord the king, of and for the ſaid 
province) among other things thetein contained, 
are theſe words: One of our neighbours (one of 
the inhabitants of New Jerſey meaning) being in 


company, obſerving the flrangers (fome of the in- 


hhabitants of New-York meaning) full of com- 


Plaints, endeavoured to perſuade, them to remove 


into Jerſey; to which it was replied, J. bat would 
de leaging out of the frying-pan into the fire; for, 
Jays be, we both are under the ſame governor (his 
excellency the ſaid governor meaning) and your. 
. eſſetably have ſhewn with a witneſs what is to be 
ex * From them e one that Was then moving to 
e  Penfilvania | 
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Penfilvania (one that was then removing from 
New-York, with intent to reſide at Penfilvania 
to which place it is reported ſeveral conſiderable 
| ment are removing (from New-York .meaning) 
expreſſed, in terms very moving, much concern for 
the circumſtances of New-York, (the bad circum- 
| ſtances of the province and the people of New- 
York meaning) /eemed to think them very much 
owing to the influence that ſome men (whom he 
called Tools) bad in the adminiſtration (meaning 
the adminiſtration of government of the ſaid pro- 
- vince of New-York) ſaid be was now going from 
them, and was nol to be hurt by any meaſures they 
ſhould take, but could not help having ſome con- 
cern for the welfare of his countrymen, and ſhould 
be glad to bear that the afembly (meaning the 
general aſſembly of the province of New-York) 
would exert themſelves as became them, by ſhewing 
that they have the intereſt of their country more at 
heart, than the pratification of any private view 
of any of their members, or being at all affected by 
the ſmiles or frowns of a governor, (his excellency 
the ſaid governor meaning) both which ought 
equally to be deſpiſed, when the intereſt of their 
country is at flake, You, ſays he, complain of the 
lawyers, but I think the law itſelf is at an end, 
We (the people of the province of New-York 
meaning) ſee mens' deeds deſtroyed, judges arbi- 
trarily diſplaced, new courts erected without con- 
{ent of the legiſlature (within the province of New. 
York meaning) by which it ſeems to me, trials by 
juries are taken away when a governor pleaſes, 
(bis excellency the ſaid governor meaning) men of 
known -eftates denied their votes, contrary to the 
received practice, the beſt expoſitor of any law: 
wha is then in that province (meaning the province 
of New-York) that call (can call meaning) any 
e — —oohigw 


the court here, in the premiſes, and the due 


Bo laid lord the king of and in the premiſes, Sc. 
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thing his own, or enjoy any liberty (liberty meaning) 
longer than thoſe in the adminiſtration (meaning t 2 
adminiſtration of government of the ſaid province 
of New-York) wr/l condeſcend to let them 20 i, 
for which reaſon I have left it, (the pro vim of 
New-York meaning) as I believe more will.” To 
the great diſturbance of the peace of the ſaid pro- 
vince of New-York, to the great ſcandal of our 
ſaid lord the king, of his excellency the ſaid go- 
_ vernor, and of all others concerned in the admi- | 
iſtration of the government of the fajd province, 
and againſt the peace of our ſovereign lord the 
king, his crown and dignity, Sc. Whereupon 
the faid attorney-general of our ſaid lord the king. 
for our ſaid lord the king, prays the tte 2 5 


ceſs of the law, againſt him the ſaid John 5 
Zenger, in this part to be done, to anſwer to our 


K. Bradley, attorney general. * 


BY "Mr. G. To this internen the defendant has 
2315 not guiliy, and we are ready to Ne it. 


(r. Chambers: was not t pleaſed to favour Zen- | 
ger with his notes, ſo that for fear of doing 
him injuſtice, his arguments cannot be ſet 
down. But here Mr. Chambers ſet forth 
very clearly the nature of a libel, the great 
allowances that ought to be made for what 
men ſpeak or write: that; in all libels, there 
muſt be ſome particular perſons ſo clearly 
pointed out, that no doubt muſt remain about 
who is meant: that he was in hopes Mr. At- 
torney would fail in his proof as to this point; 
and therefore deſired that he would 89 on to 


eas his "Ry | 
PF | | T gen / 
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Then Mr. Hamilton, who, at the requeſt of 
ane of Mr. Zenger s friends, was ſo kind as to 
come from Philadelphia to aſſt him on his trial, 
ſpoke... | 


4 $534 


2m concerned in this cauſe on the part of Mr. 
| Zenger the defendant. The information againſt 


my client was ſent me, a few days before I left 
home, with ſome inſtructions to let me know how 


far I might rely upon the truth of thoſe parts of 


the papers ſet forth in the information, and which 


are faid to be libellous. And, though I am per- 
fectly of opinion with the gentleman, who has juſt 


now ſpoke, on. the ſame fide with me, as to the 
common courſe of proceedings, I mean in putting 
Mr. Attorney upon proving, that my client printed 


and publiſhed thoſe papers mentioned in the in- 


formation; yet I cannot think it proper for me, 


(without doing violence to my own principles) to 


deny the publication of a complaint, which I think 
is the right of every free-born ſubje& to make, 
when the matters ſo publiſhed can be ſupported 


with truth; and therefore I'll fave Mr. Attorney 
the trouble of examining. his witneſſes to that point; 


and I do, for my client, confeſs, that he both 
printed and publiſhed the two news-papers ſet forth | 


in the information, and I ach in ſo doing he has 
committed no crime. 
Mr. Attorney. Then, if your hangar pleales, 


| ſince Mr. Hamilton has confeſſed the fact, I think 
our witneſſes may be diſcharged 3 we have no fur- 


ther occalion for them. 


Mr. . If you bronghe them biden: only : 
to trove the ne and en of theſe news- 
4 


Papers, 


a 


Ir. . May it pleaſe your i 4 
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papers, we have acknowledged that and ſhall 


abide by it. 


| [Here Zenger's journeyman and two ſons (with 
ſeveral others ſubpcena'd by Mr. Attortiey to 
give evidence againſt him) were diſcharged, 
and there Was ſilence 1 in the court for lome L 
time.] e 


Mr. Chief Juice Well, Mr. Attorney, will you 
| proceed? 1 
Mr. Attorney. Lada; Sir, as Mr. Hamilton has 


. confeſſed the printing and publiſhing theſe libels, 
I think the jury muſt find a verdict for the king; 
for, ſuppoſing they were true, the law ſays that 
they are not the leſs libellous for that; nay, indeed, 
the law hs their being true is an 3 of 0 
the crune. - 


Mr. nen. Not ſo lice” Mr. Attorney; 


there are two words to that bargain. I hope it is 

5 not our bare printing and publiſhing a paper that 

uuoill make it a libel: you will have ſomething more 
to do, before you make my client a libeller ; for 

the words themſelves muſt be libellous; that is, 
falſe, ſcandalous, and e or Ol we are not 


5 ny; 


[As Mr. Attomney K has not bei vleaſed t to favour _ 
us with his argument, which he read, or with 
the notes of it, we cannot take upon us to ſet 
down his words, but only to ſhew the book- 
caſes he cited, and the general ſcope of his 
argument, Which he drew from thoſe autho- 
rities. He obſerved upon the excellency, as 
well as uſe of government, and the great re- 
ban and Tevefence, which had been con- 
ently paid t to it, both under the law and the 

| ; e 


. 


7 


| rolpel,” That by Soverninetity we were protefted 
in our lives, religion, and properties; and 
Fs for theſe reaſons, great care had always 

7 7 taken to prevent every thing that might 


tend to ſcandalize magiſtrates, and others con- 


8 cerned in the adminiſtration of the govern- 


ment, eſpecially the ſupreme magiſtrate : and 


that there were many inſtances of very ſevere 
judgments, and of puniſhments inflicted upon 


ſuch, as had attempted to bring the govern- 


ment into contempt, by publiſhing falſe and 
ſcurrilous libels againſt it, or by ſpeaking evil 
and ſcandalous words of men in authority, to 
the great diſturbance of the public peace. 
And to ſupport this he cited 5 Coke 121. 


(II. ſhould be 125.) Wood's Inſtit. 430. 2 Lilly 


168, 1 Hawkins 73, 11, 6. From theſe books 
he inſiſted, that. a libel was a malicious defa- 
mation of any perſon, expreſſed either in 
printing or writing, ſigns or pictures, to aſ- 
perſe the reputation of one that is alive, or 
the memory of one that is dead; if he is a 
private man, the libeller deſerves a ſevere pu- 
niſhment; but if it is againſt a magiſtrate, or 
other public perſon, it is a greater offence; 
for this concerns not only the breach of the 
peace, but the ſcandal of the government; for 
what greater ſcandal of government can there 
be, than to have corrupt or wicked magiſ- 
trates to be appointed by the king to govern 
his ſubje&s under him? And a greater im- 
pautation to the ſtate cannot be, than to ſuffer 
ſuch corrupt men to fit in the ſacred ſeat of 
juſtice, or to have any concern in the admi- 
niſtration of juſtice. And from the ſame _ 
books Mr. Attorney inſiſted, that, whether 


the perſon detamed 1 is a Private man or a ma- 


Cd: giſtrate, - 
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e whether being or dead, whether the 
| 


ibel is true or falſe, or it the party againſt 


15 whom it is made is of good or evil fame, it 


is nevertheleſs a libel: for in a lettled tate 
of government, the. party grieved ought 
complain for every injury done him, in the 
ordinary courſe of the law. And, as to its 
publication, the law had taken ſo great care 
of men's reputations, that if one maliciouſly 


repeats or ſigns it, in the preſence of another, 


or delivers the libel or a copy of it over, to 


ſcandalize the party, he is to be puniſhed as 


a publiſher of a libel. He ſaid it was like- 


3 wiſe evident, that libelling was an offence 
a gainſt the law of God. Acts xxiii. 5. Then 
& ſaid Paul, I wiſt not, brethren, that he was 


« the high-prieſt : for it is written, thou ſhalt 
not ſpeak evil of the ruler of the people.” 
22 Pet. ii. 20. © Deſpiſe government, pre- 


66 . are they, ſelf-willed, they are 


“ not afraid to ſpeak evil of dignities, Oe. 


—He then inſiſted, that it was clear, both 


by the law of God 484 man, That it was a2 
very great offence to ſpeak evil of, or to re- 
vile, thoſe in authority over us; and that Mr. 
? Zenger had offended 1 in a moſt notorious and 
groſs manner, in ſeandalizing his excellency 
our governor, who is the king's immediate 


155 repreſentative, and the ſupreme magiſtrate 1 


this province: for can there be any thing 

more ſcandalous faid of a governor than what 

is publiſhed in thoſe. papers? Nay, not only 
- the governor, but both the council and al- 
_ &mbly are ſcandalized: for there it is plainly 


Aid, That, „As matters now ſtand; their | 
i liberties and propertics are precarious, and 
* that Havery 1 18 like to be entailed on them and 


their 
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their poſterity. And then again Mr. Zen- 


ger ſays, “The aſſembly ought to deſpiſe the 
Amiles or frowns of a governor : that he thinks 


>the law is at an end: that we ſee men's deeds 
. 5 judges arbitrarily diſplaced, new 


-* courts erected without conſent of the legiſla- 


ture: and, that it ſcems trials by juries are 


taken away when a governor pleaſes: that 


none can call any thing their own, longer than 


thoſe in the adminiſtration will condeſcend 


to let them do it.—— And Mr. Attorney ad- 


| ded, that he did not know what could be ſad 
in defence of a man, who had ſo notoriouſly 
ſcandalized the governor and principal ma- 


giſtrates and officers of the government, by 


Charging them with depriving the people of 


their rights and liberties, and taking away 


trials by juries, and, in ſhort, putting an end 

to the law itſelf, ——If this was not a libel, he 

_ faid, he did not know what was one. "OY 

3 perſons as will take thoſe "liberties with go- 

vernors and magiſtrates, he thought ought to. 
ſuffer for {ſtirring up ſedition and diſcontent = 
among the people: and concluded by ſaying, 


that the government had been very much tra- 


duced and expoſed by Mr. Zenger, before 
be was taken notice of: that, at laſt, it was 
the opinion of the governor and council, that 


be ought not to be ſuffered to go on to diſturb 
the peace of the government, by publithing 


ſuch libels againſt the governor and the chief 
perſons in the government; and therefore they 
had directed this proſecution, to put a ſtop to 


this ſcandalous and wicked practice, of li- 


. belling and defaming his majeſty's govern- 


ment, and ee his e 8 e ] 


Mr. 
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N. Chambers then ſummed up to tie jury, 
obſerving, with great ſtrength of reaſon, on 
Mr. Attorney's defect of proof, that the pa- 


pers in the information were falſe, malititus, 


or /editious, which was incumbent on kim to 
prove to the jury, and without which; they 


could not on their oaths lay, Ee they. Were 


hp, as charged. 


Mr. Hamilton. May it WEN your Fototk, 1 
agree with Mr. Attorney, that government Wa 
ſacred thing; but I differ very widely from im | 
when he would inſinuate, that the juſt complaints 
of a number of men, who ſuffer under A bad admi- 
niſtration, is libelling that adminiſtration. Had I 
believed that to be law, I ſhould not have given the 
court the trouble of hearing any thing that I could. 
Tn ſay 1 in this cauſe. Town, when I read the informa- 
tion, I had not the art to find out, without the help 
of Mr. Attorney's innuendoes, that the governor 
Was the perſon meant in every period of that news- 
paper; and I was inclined to believe, that they 
were wrote by ſome who, from an extraordinary 
zeal for liberty, had miſconſtrued the conduct of 
ſome perſons in authority into crimes; and, that 
Mr. Attorney, from his too great zeal for power, 
had exhibited this information, to correct the in- 
diſcretion of my client; and, at the ſame time, to 
ſhew his ſuperiors the great concern he had, leſt 
they ſhould be treated with any undue freedom: 4 
but, from what Mr. Attorney has juſt now ſaid, 9 
wit, That this proſecution was directed by the go- 
vernor and council; and from the extraordinary 
appearance of people of all conditions, which Job- 
ſerve in court upon this occaſion, I have reaſon to 
think, that thoſe in the adminiſtration have, by this 
: proſecution, ſomething more in view, and that the 


POPE 
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people belieyt they have a good deal more at ſtake, 
than I apprehend :, and therefore, as it is become 


my duty, to be- both plain and particular in this 


cauſe, il. beg leave to beſpeak the patience of the 
cqurt... 1 

I Vas in hopes, as that terrible c court, where thoſe 
| dregdkul judgments were given, and that law eſta- 


bliſhed, which Mr. Attorney has produced for au- 


thorities to ſupport this cauſe, was Jong ago laid 
aſide, as the moſt dangerous court to the liberties 


of the people of England that ever was knawn in. 


that kingdom ; that. Mr. Attorney, knowing this, 
would not have attempted to ſet up a Star- chamber 


here, nor to make their judgments a precedent to 
us: for it is well known, that what would have been 


: judged treaſon in thoſe days for a man to ſpeak, I 


think has ſince not only been practiſed as lawful, 
but the contrary doctrine has been held to be law. 
In Brewſter's caſe, for printing, . That the ſub- 


jects might defend their rights and liberties by 


arms, in caſe the king ſhould go about to deſtroy 
them,” he was told by the chief. juſtice, that it was 
a great merey he was not proceeded againſt for his 


life; for, that to ſay, The king could be reſiſted by 
arms in any caſe whatſoever, was expreſs treaſon. 


And yet we ſee, fince that time, Dr. Sacheverel 
was ſentenced, in the higheſt court in Great. Britain, 
for ſaying, That ſuch a reſiſtance was not lawful. 
—Belides, as times have made very great changes 


in the laws of England, ſo, in my opinion, there 
* are many good reaſons that places ſhould do ſo too. 


Ils it not ſurpriſing to ſee a ſubject, upon his re- 
ceiving 2a commiſſion from the king to be governor 
of a. colony in America, immediately imagining 


| himſelf to be veſted with all the prerogatives be- 


longing to the ſacred perſon of his prince? And, 
: which Is yet more e aſtoniſhing, to ſee that a people 


can 
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can be ſo wild as to allow of and ack owledge thoſe 


prerogatives and exemption, even to their own de- 


ſtruction? Is it fo hard a matter to diſtinguiſh be- 
 __ tween the majeſty of our fovereign, and the power 


of a governor of the plantations ? Is not tis MAK. 


ing very free with our prince, to apply that regard, 
obedience and allegiance to a ſubject, which is due 
only to our ſovereign? And yet, in all the caſes 


which Mr. Attorney has cited, to ſhew. the duty 


and obedience we owe to the ſupreme magiſtrate, 
it is the king that is there meant and underſtood, 
though Mr. Attorney is pleaſed to urge them as 
authorities to prove the heinouineſs of Mr. Zen- 
ger's offence againſt the governor of New-York. 


The ſeveral plantations are compared to fo many 


large corporations, and perhaps not improperly; 
and can any one give an inſtance, that the mayor, 
or head of a corporation, ever put in a claim to 
the ſacred rights of majeſty ? Let us not (while 
we are pretending to pay a great regard to our 
prince and his peace) make bold to transfer that 
allegiance to a ſubject, which we owe to our king 
„ only. What ſtrange doctrine is it, to preſs every 
thing for law here which is ſo in England? I be- 
lieve we ſhould not think it a favour, at preſent at 


leaſt, to cltabliſh this practice. In England, ſo 


great a regard and reverence is had to the judges, 
that if one man ſtrikes another in Weſtminſter⸗ 
hall, while the judges are fitting, he ſhall loſe his 
right hand, and forfeit his land and goods for ſo 
doing. And, though the judges here claim all the 
powers and authorities within this government, that 
aà court of King's-bench has in England; yet! 
believe Mr. Attorney will ſcarcely ſay, that ſuch a 
puniſhment could be legally inflicted on a man for 


C. 3 l. 14 
e com- 
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committing ſuch an offence, in the preſence of the 
eu ſitting in any court within the province of 


 NewsX ork. The reaſon is obvious; a quarrel or 
riot in Ne w- Vork, cannot poſſibly be attended with 


thoſe dangerous conſequences that it might in Weſt: 
minſter-hall ; nor, I hope, will it be alledged, that 
any miſbehaviour to a governor in the plantations 
will, or ever ought to be, judged of or puniſhed, 

as a like undutifulneſs would be to our Barrel. 
From all which, I hope Mr. Attorney will not think 


it proper to apply his law-caſes, to ſupport the 
cauſe of the governor, which have only been 

_ judged where the king's ſafety or hopour was con- 
cerned. . It will not be denied, but that a freeholder 
in the province of New-York, has as good a right 


to the ſole and ſeparate uſe of his lands, as a free- 


holder in England, who has a right to bring an 
action of treſpaſs againſt his neighbour, for ſuf- 


fering his horſe or cow to come and feed upon his 


lands, or eat his corn, whether incloſed or not in- 


cloſed; and yet I believe it would be looked upon 


as àa ſtrange attempt, for one man here to bring an c 
action againſt another, whoſe cattle and horſes feed 


upon his grounds not incloſed, or indeed for eat- 
ing and treading down his corn, if that were not 
incloſed. Numberleſs are the inſtances of this kind 


that might be given, to ſhew, that what is good 


law at one time and in one place, is not ſo at ano- 
ther time and in another place; ſo that I think 
the law ſeems to expect, that, in theſe parts of the 


world, men ſhould take care, by a good fence, to 
| preſerve their property from the injury of unruly. 


| beaſts, And perhaps there may be as good reaſon 


=. men hould take the ſame care, to make an 
- honeſt and upright conduct a fence and ſecurity : 


_ againſt the 1 injury of unruly tongues. ü 
D MI. 
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caſe to do with actions of treſpaſs, or men's 
their ground? The caſe before the court ishwhe- 
ther Mr. Zenger is guilty of libelling his excelleficy 


Mr. Attorney. I don't know what the gentleman 
means, by comparing the caſes of freeholders in 
England with the frecholders here. What! As this 
icing 


the governor of New-York, and indeed the whole 
adminiſtration of the government! Mr. Hamilton 


has confeſſed the printing and publiſhing, and 1 
think nothing is plainer, than that the words in 
the information are ſcandalous, and tend to . 
and to diſquiet the minds of the people of this pr 
vince. And if ſuch papers are not libels, I think: 
it may be faid, there can be no ſuch thing as a 


libel. N 4 | 
Mr. Hamilton. May it vleaſe your neben 1 | 


cannot agree with Mr. Attorney: for, though 1 

5 freely acknowledge, that there are ſuch things as 
lübels, yet I muſt inſiſt, at the fame time, that what 
my client is charged with. ia not a hbel ; and Job. 
ſerved juſt now, that Mr. Attorney, in defining a 

| libel, made uſe of die words, ſcandalous, ſeditious, 
and tend to di i/quiet the people; but, whether with 
deſign or not I will not ay, be omitted the word E 


falſe. 


Mr. Attorney. | think [ did not omit the ward | 


E falſe: but it has been ſaid already, that it may be 
a libel, notwithſtanding it may be true. 


Mr. Hamilton. In this I muſt fill differ with Mr. 
Attorney ; ; for 1 depend upon it, we are to be tried 


upon this information now before the court and 
jury, and to which we have pleaded not guilty; 
and by it we are charged with printing and pub- 
liſhing @ certain falſe, malicious, ſeditigus, aud ſcan- 
dalous libel. 


2 meaning, or elſe how | cant it there! 2 1 hope Mr. 


This word f2//e mult” have ſome 


Attorney 


Te of John Peter Zenger. e 
Attorney will not ſay, he put it there by chance; 


and I am of opinion his information would nat be 


good without it. But, to ſhew that is the princi- 
pal thing which, in my opinion, makes a libel, I 
put the caſe, the information had been for printing 
and publiſning a certain zue libel, would that be 
the ſame thing ? or, could Mr. Attorney ſupport 
ſuch an information by any precedent in the Eng- 

liſh law? No, the falſhood makes the ſcandal, and 
both make the libel. And, to ſhew the court that 
I am in good earneſt, and to ſave the court's time, 
and Mr. Attorney's creme. 1 will agree, that, if 
| he can prove the facts charged upon us to be falſe, 
I'll own them to be /candalous, /editious, and a 
| libel. So the work ſeems now to be pretty much 
ſhortened, and Mr. Attorney has now only to prove 
the words falſe, in order to make us guilty. _, 
Mr. Attorney. We have nothing to prove; you 
have confeſſed the printing and publiſhing ; but, if 
it was neceſſary, as I inſiſt it is not, how can we 
prove a negative? But I hope fome, regard will be 
had to the authorities that have been produced, 
and that ſuppoſing all the words to be true, yet 

that will not help them. Chief. juſtice Holt, in 
his charge to the jury, in the caſe of Tutchin, 
made no diſtinction, whether - Tutchin's papers 
were true or falſe; and as chief-juſtice Holt has 
made no diſtinction in that caſe, ſo none ought to 
be made here; nor, can it be ſhewn, in all that 
caſe, there was any queſtion made about their be- 
ing falſe or true. 

Mr. Hamilton. did expect to 3 that a nega- | 
tive cannot be proved ; but every body knows there 

are many exceptions to that general rule: for, if a 
man is charged with killing another, or {fealing his 
neighbour's horſe, if he is innocent in the one 
caſe, Us wm prove the man, faid to be killed, to 
W be 
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be really alive; and the horſe, re to be Alen, | 
neter to have been out of bisttmafter- 8 ſtable, &c, 
and this 1 think is proving 2 negative. B 
will ſave Mr. Attorney the trouble of proving 
negative, and take the onus probandi uponiagur- 
ſelves, and prove thoſe very = rk that are "ralled 
libels to be true. . 
Mr. Ch, Juſtice. You cannot be $duilteien} Mr. 
L Hamilton, to give the truth of a libel in evidence. 
A libel is not to be juſtified, for it 1 Is e 
a hbel though it be trle. g 
Mr. Hamilton. I am ſorry the court has 15 ſoon 
reſolved on that piece of law; I expected firſt to 


have been heard to that point. I have not in all 
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my reading met with an authority that ſays; we 
cannot be admitted to give the truth 1 in 1 | 
upon an information for a libel. ire 
11 Fuſtice. The law is clear, That you can- 
+ not juſtify a libel. 15 
Mr. Hamilton. L a may it pleaſe your 
honour, to be ſo; but, with ſubmiſſion; J under- 
ſtand the word ( uftify) there, to be a juſtification 
by plea, as it is in the caſe upon an indictment for 
murder, or an aſſault and battery ; there the pri- 
Toner cannot juſtify, but plead wot guilty : yet it 
will not be denied, but he may be, and always | „ 
admitted to give che truth of the fact, or any other 
matter, in evidence, which goes to his acquital; 
aus in murder, he may prove it was in defence of 
bis life, his houſe, Sc. and in affault and battery, 
be may give in evidence, that the other party ſtruck 
firſt, and in both caſes he will be acquitted. And 
in this ſenſe I underſtand: the word Jef, when 
applied to the caſe before the court. | | 
Mr. Cb. Juſtice. I pray ſhew, that you can ive 
the truth of a abel in | EVIGEnce, . 


Mr, 


"ST 


Mr. Hamilton. I am ready, both from what I un- 
derſtand to be the authorities in the caſe, and 
frei the reaſon of the thing, to ſhew that we may 

wiatly do ſo. But here 1 beg leave to obſerve, 
hat informations for libels is a child, if not born, 
be yet nurſed up, and brought to full maturity; in the 
| court of Star- chamber. 
Mr. Ob. Juſtice. Mr. Hamilton, you'll Rnds your- 


Star-chamber. 


: 5 hin have mentioned it, I'll read that authorit 
bs I think it is in 3 Co. Inſt. under title Libel : 
it is "6 the caſe of John de Northampton for a letter 

wrote to Robert de Ferrers, one of the king's privy- 


there cannot be a greater, at leaſt a plainer, autho- 


rity for us, than the judgment in the caſe of John de 


T To Northampton, which my lord has ſet down at large. 
E: quia predifius Johannes cognovit dictam literam 
| per % ſcriptan Roberto de Ferrers, qui eſt de conci- 
0 io rags, qua litera continet in ſe nullam veritatem, 


bellous words were utterly falſe, and there the 


* 


, Coke, 3 Toft. 174 


| ſelf miſtaken; for, in Coke's Inſtitutes, you'll find 
informations for libels long before the court of 


Mr. Hamilton. 1 thank your hor; 1 that i is an 
; authority I did propoſe to ſpeak to by-and-by ; but 


council, * concerning Sir William Scot, chief-juſ- 
ie, and his fellows; but it does not appear to 
have been upon information; and I have good 
grounds to ſay it was upon indictment, as was the 
caſe of Adam de Ravenſworth, juſt mentioned be- 
fore by lord Coke under the fame title; and I think 


| &c; Now, Sir, by this judgment it appears the li- 


falſhood was the crime, and is the ground of that 
; Bene and is not that what we contend for? a 
Do not we inſiſt, that the falſhood makes the ſcan- 
dal, and: both make the libel ? And how ſhall it 
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he knewn, 5 the words are libelous, that 
true or falſe, but by admitting us to prove (their, 
true, ſince Mr. Atorney will not undertake to. Prove 
them falſe? Beſides, is it not againſt common geg 


that a man ſhould be puniſhed in the ſame! degree ; 


for a irue libel (if any ſuch thing could be) as for 


a falſe one? 1 know it is ſaid, “ That truth makes 
a libel the more. provoking, and therefore the of. 
fence is the greater, and conkraueny, the j judg- 


ment ſhould be the heavier.” Well, 4 it 
were ſo, and let us agree, for once, bat 


« Truth is a greater ſin than Falſhc dd z 5.yet 


as the offences are not equal, and as the puniſh. 


ment is arbitrary, that is, according as the Judges 


in their dilcretion ſhall direct to be inflicted: is it 
not abſolutely necefſary that they ſhould know, 


whether the libel is rue or a Ie. that they, may, 


by that, means, be able to proportion the puniſh. 


ment? For, would it. not be a ſad caſe, if the 
judges, for want of a due information, ſhould 
chance to give as ſevere a judgment againſt a 
man, for writing or publiſhing a lye, as for 
writing or publiſhing a truth? And yet this, with 
ſubmiflion, as monſtrous and ridiculous as it 
may ſeem to be, is the natural conſequence of 
Mr. Attorney's doctrine, That “ Truth makes a 
worſe libel than Falſhood;“ and muſt follow from 
his not proving our papers to be falſe, or not ſuf- 
fering us to prove them to be fue. But this is 


only reaſoning upon the caſe, and I will now pro- 


_ ceed to ſhew, what, in my opinion, will be. ſuf- 
ficient to induce the court to allow us to prove the 


truth“ of the words which, in the information, 


are called libellous. And firſt, 1, think there 


cannot be a greater authority for us, than the 


. I juſt now mentioned, in the caſe of 


John de Northampton, and that was in early 
times, and before the Star. chamber came to its ful- 


, | „„ nels 


S. — 2 ma. QO 


neſs of power and wickedneſs. In that judgment, 
as 1 obſerved, the falſhood of the letter which was 

iS afſigned as the very ground of the ſen- 
tees And, agreeable to this, it was urged by 


Sir Nobert Sayer *, in the Trial of the Seven Bi- 
ſhops, That the falſity, the malice, and ſedition of 

the writing, were all fairs to be proved. But 
here it may be ſaid, Sir Robert was one of 


the Biſhops" counſel, and his argument is not to 
be allowed for law : but I offer it only to ſhew, 
that we are not the firſt who have inſiſted, that to 


make a writing a libel it muſt be ae. And, if 


the argument of a counſel muſt have no weight, 


1 hope there will be more regard ſhewn to the 
opinion of a judge, and therefore I mention the 
words of juſtice Powel in the fame trial, where he 
ſays (of the petition of the Biſhops, which was 
called a libel, and upon which they were proſe- 
cuted by information) That © To make it a 
libel, it muſt be falſe, and malicious, and tend to 
ſedition;*” and declared, As he ſaw no falſhood 


or. malice. in it, he was opinion, that it was no 


libel.” - Now I ſhould think this opinion alone, 
in the caſe of the king, and in a caſe which the 
aus had ſo much at heart, and which to this 
has never been conträch ed. might be a 
by Wy authority, to entitle us to the liverty © 
proving the truth of the papers, which, in the in- 
formation, are called falſe, malicious, Seditious, 


and ſcandalous. If it be objected, That the opi- 


rions of the other three judges were againſt him; 
1 anſwer, that the cenſures the judgments of theſe 
men have undergone; and the-approbation juſtice | 
PowePs opinion, his judgment and conduct upon 


that trial Ha met with, and the honour he gained 
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ns authority, that caſe is againſt him; for 
upon his trial, put upon ſhewing the truth of his 
papers, but did not; at leaſt the prifoner was 

_ aſked, by the king” s council, * whether he would 

_ tay . were true? And as he never pretended 

they were true, the chicf-juſtice was not to ſay lo. 
But the point will {till be clearer, on our fide, 
from Fuller's caſe, for falſly and wickedly cauſing 

to be printed a falſe and ſcandalous libel, in which, 

N amongſt other things, were contained theſe — 8 5 

„Mr. Jones has alſo made oath, That he paid 

| five thouſand pounds more, by the late king's 
order, to ſeveral perſons in places of truſt, that 

they might complete my ruin, and invalidate me 

: for ever. Nor is this all ; for the ſaid Mr. Jones 


r 
ln " 
1 . * Ros F a _ Fe 
F — 8 


to himſelf for 1 to ea, on, duch a time, 


upon ſuch an occaſion, and in the reign of | uch a 
king, are more thay ſufficient, in "my bumbl, le 
opinion, to warrant our inſiſting on his 18 lenient 
as a full authority t 
upon Mr. Attorney 
ſince that time, be 
jultice Powel, who delivered it, has e efer deen 
condemned or blamed for it, in Any. 
extant at this day; and this I. will Venture to 7 
Mr. Attorney cannot . 4 ut, to. 1 abe. this. 
point yet more clear, if any thin "| can be 0 
1 will, on our part, proceed an 
the caſe of Sir Samuel Barnadiſton, bis coun * 
notwithſtanding he ſtood before one of the greate eſt: 


p our purpoſe :, and, it Al nie 
n denied [to be laws. Or. "that 


aw-book 


monſters that ever preſided in an, Engliſh court, 


— juſtice Jefferies) inſiſted on the want of Prook t to 
the malice and ſeditious intent of the "author" of 
What was called a /ibel. And, 1 in the, caſe” of 


Tutchin, which ſeems. to be Mr. 15 9 f chief 
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e will 


lie w, th lat, in 


ae Was, 5 


—. 


pour peril. 
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wall prove, 
tion, that he has diſtributed more than one hun- 


dred and eighty thouſand pounds in eight years 
| laſt paſt, by the French king's order, to perſons 


1 public truſt in this kingdom.“ Here you ſee 
is 2 "Teandalous and infamous charge againſt the 


late king; here is a charge ngyleſs than high-trea- 


ſon againſt the men in public truſt, for receiving 


money of the French king, then in actual war 
with the crown of Great-Britain: and yet the 
crown were far from bearing him down with Star- 
chamber doctrine; to wit, That it was no matter 
whether what he ſaid was zrue or falſe: no; on 


the contrary, lord chief. juſtice Holt aſks Fuller, 


“ Can you make it appear, they are true? Have 
ou any witnefles ? You might have had ſubpoenas 
EY 12 your witneſſes againſt this day. 
upon you to write ſuch things as you are charged 
with, it lies upon you to prove them true, at 
If you have any witneſſes, I will hear 
How « came you to write thoſe books which. 
arenottrue? If you have any witneſſes, produce them. 
If you can off 
. * let us hear it.“ Thus ſaid, and thus did, 
that great man lord chief. juſtice Holt, upon a trial 
of the like kind with ours; and the rule laid down 
by him in this caſe is, That he who will take 
upon him to write things, it lies upon him to prove 
them at his 
ledged the printing and publiſhing of thoſe papers, 
| ſet forth in the information, and, with the leave 
of the court, agreeable to the rule laid down by 
_ chief-juſtice Holt, we are / to proue them to 


them. 


r any matter to prove what you 


perll. Now, Sir, we have acknow- 


be true, at our peril. 


Mr. *. Mr FARE: Let us s ſee the e bock. 


E 3 [Here 
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hy tie Wurt Rad ches e unter conſidera. 

tion a conſiderable time, and N one Was 
ſilent.] 25 e ee JH * II. roinigqo 119 
1 S HOY, WA! ler 

Nr. Ch. Ls Mr. An 5000 have heard 

Hal Mr. Hamilton has ſaid, and the cafes Bus 


cited, for having his witnefles examinedg th prove 


the truth of the ſeveral facts contained: in che pa- 


pers 5 forth | in the information. Weras you ; 


Mr. ferne. The law, in my col "is ary 

c ; they cannot be admitted to juſtify a lihel; 
for, by the authorities I have already read to te 
court, it is not the leſs a libel becauſe it is trur. 
think I need not trouble the court with reading the 
caſes over agam: the thing erm to be A e A 
and [ ſubmit it to the court... bit Ker 
Mir. Ch. Justice. Mr. ade the court of 
opinion, you ought not to be permitted to prove 
the facts in the papers: theſe are the words of the 
book, © It is far from being a juſtification of a li- 
bel, that the contents thereof is true, or that the 

f perſon upon whom it is made had a bad reputation, I 
 Lince the greater appearance there is of truth in 
an malicious inveckive, o e the more p- . 


vo ing ik 1s. 


Mr. Hamiltin, Theſe are Ste banden e 5 
and 1 was in hopes, that Fee had been dead | 
with the court. 3 
Mr. Ch. Jaſtice. Mr: Hamilton, the ance? [ave 

delivered their opinion, and we expect yqu will uſe 
us with; -00d-manners ; you are not tobe permitted | 
to argue againſt the opinion of the courty#31/) 1 | 
Mk. Hamilton. With ſubmiſſion, Thaye/ſcen the E 

poſer! in Box 43 OY. and: bike; een it 355 
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Ae Ch. Juice." After the court hayeUedlared 
their opinion, it is not anni t to inſiſt, upon 
ia which you are over-rulod. 
en. 1 will fay no more at 'this time; 
h fee is againſt us in this point; and that 
| . be allowed tofay. _ 

Mr. Cb. Fuftice: Uſe the court with good - man- 
ners, and you ſhall be allowed all the liberty vou 
can reaſonably deſire. 

Mr. Hamilton. I thank your 1 Then, | 
"geinlemen of the jury, it is to you we muſt now 
appeal; for witneſſes, to the truth of the facts we 
have offered, and are denied the liberty to prove; ; 

and let it not ſeem ſtrange, that I apply angie to 
you iu this manner; I am warranted fo to do both 
by law and reaſon. The law ſuppoſes you to be 
ſummoned, out of the neighbourbood where the fals 


15 olledged o be committed; and the reaſon of your * 4 


being taken out of the neighbour hood is, becauſe you 
art ſuppoſed o have the beſt- knowledge of the fart 
that'is"to be fried. And were you to find a verdi 
againſt my client, you muſt take upon you to = 
the papers referred to in the information, and which 
we acknowledge we printed and publiſhed, are 
falſe, ſcandalous, and ſeditious; but of this can 
have no apprehenſion. You are citizens of New- 
York ; you are really what the law ſuppoſes you 
to be, boneſt and lawful men; and, according to 
my brief, the facts which we offer to prove were 
not committed in a corner; they are notoriouſly, 
known to be rue; and therefore in your juſtice 
lies our ſafety. And as we are denied the liberty 
of giving evidence, to prove the truth of what we 
have publiſhed, Iwill beg leave to lay it down as a 
Randing rule in ſuch caſes, That rhe ſuppreſſing . 
2 ought always to be taken for the- frongeſt 
evidence; and 1 n it will have that weight wid 
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ou But, ner we are not CARR i exine 


our witneſſes, I will endeavour to thorten the dil. 


pute with Mr. Attorney, and, to that 1 


che would favour us with ome Randatd'Qe Ir 


. of a. libel, by which it m of be certainly" Inn, 
eder a writing be a bel, yea or not. = 

Mr Attorney. The books; Tank bare given a 

b 2 wary full definition of a libel ; they fay it 18, In 


à ſtrict ſenſe, taken for a malicious defutttaciönz ex- 


preſſed either in writing or printing, and tending 


| either to blacken the memory of one Who is dead, 


or the reputation of one who 18 alive, ald to ex poſe 


111 him to public. hatred, contempt, or ridicule. 804 But 


it is ſaid, That, in a larger ſenſe, the notion of a li- 


del may be applied to any defamation whatſoever, 
expreſſed either by in or pictures, as y flxing 

"7 25 2 a gallows againſt a man 13 door, or by palhting 
him in a ſhameful and ignominious manner. F. 3. 
And ſince the chief cauſe; for which" tt 
ſeverely puniſhes all offences of this nature, is the 
direct tendency of them to a breach of of public 


E law i 


— 


peace, by provoking the parties injured, their friends 


and families, to acts of revenge, which it would be 
impoſſible to reſtrain by the” ſevereſt laws, were 
there no redreſs from public juſtice for injuries of 
this kind, which of all others are moſt ſenſibly felt; 
and fince the plain meaning « of ſuch ſeandak, as is 
expreſſed by ſigns or piQtures, is as obvious to com- 


mon ſenſe, and as cafily underſtood by every com- 


won capacity, and altogether as provokingras that 
Which is expreſſed by writing or printing, Why 
mnquld it not be equally criminal? &. 4. And from 
the ſame ground it ſeemeth alſo clearly to follow, 
5 'L hat ſuch ſcandal as is exprefſed 1 ina-ſcoffmg and 


* . » 
* 24 1 


ironical manner, makes A lags as properly: a te 


* 1 Haul. cher 73. & I, , 3 
bel, 


£5 es a 55 cheir enemies charge them with 


4 


: 75 71 mn Joly. 5 ere r Zen ger. 29 


bel as that which i 18 expreſſed i in direct terms; * 2s 
here. A Writing, in a taunting manner, reckoning 
wp feveral acts of public charity done by one, ſays, 


„ ee will not play the Jew, nor the hypocrite; * 


Alo goes on, in a ſtrain of ridicule, to inſinuate, 
that what he did was owing to his vain-glory: or, 
"es 258555 n to recommend to one 


2 >. 4 


55 < for. his . 5 is re. to bi a Ce 


general, but no ſcholar, Sc. which kind of writing 


is as well underſtood to mean only to upbraid the 
parties with the want of theſe qual ties, ; as if it had ; 
Aire and e e 

Mr. 7 9 805 Ay, Mr. Attorney i bur What 


expreſly done ſo. 


/ certain ſtandard-rule have the books laid down, by 


Which we can certainly know, whether the words 
are de- 
„ faratory.? Whether they tend to the breach of the 
1 and are ſufficient ground to provoke a man, 

his family, or friends, to acts of revenge, eſpecially 
- thoſe of the ironical ſort of words? And what rule 


or the ſigns are malicious? Whether they 


5 have you to know when I write ironically ? I think 


it would be hard, when I ys » ſuch a man is a very 
of fine e. 


 ortly honeſt entleman „ an 
| that therefore I meant he was a knave or a fool. 


Mr. Attorney. 1 think the books are very full; 
ic is ſaid, in 1 Hawk. p. 193, juſt now read,“ That 
ach, ſcandal as is expreſſed in a ſcoffing and i ironi- 
cal manner, makes a writing as properly a libel, as 
that which 1 1s expreſſed 1 in direct terms; as, where 
8 writing, in a 8 manner, — up ſe- 
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and I ſhall not ſcruplè to al low (when we are agreed 
that the words are  /al/e and ſcandalous, 2 were 
| Joe oken in an ironical aud ſcoffing mayner, &c.) that 
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veral acts of charity done by « one, ſays, Ine 1. 805 24.20 mill. 
not play the Few, or the hypocrite ; and. ſo, goes n 
to inſinuate, that what he did was owing. tat bis 
vain-glory, Sc. Which kind of writing 3s ae 


underſtood to mean only to upbraid, the parties 


with the want of theſe qualities, as if it had directiy 

and expreſly done ſo.“ I think b can be 

plainer or more full than theſe words. 
Mr. Hamilton. 1 agree the words are very plain, 


they are really libellous; but here ſtill occurs the 
uncertainty, which makes the difficulty to know. 
what words are ſcandalous, and what not; for you! 


ſay, they may be ſcandalous, true or + alſe; beſides, 


how ſhall we know whether the words were ſpoke 


ina /coffing and ironical manner, or ſeriouſly ? Or 
bow can you know, whether the man did not "think 23. 
as he wrote? For, by your rule, if he did, it is no 
irony, and conſequent] 6 no libel. But, under Rr 


vour, Mt. Attorney, I think the fame | book, and 


the ſame ſection, will ſhew us the on] rule by Which 
all theſe things are to be known. 
theſe: Which kind of writing is ag well under. 
| ſtood to mean only to upbraid the parties with the 
want of theſe qualities, as. if they had directly and 
a expreſſy done ſo.” Here it is plain, the words 


The words are 


— cus Ls Ig" = Ran 


are ſcandalous, ſeoffing, and ironical, only as they 8 
are underſtood: 1 know no rule laid down, 1 in the 


books but this; I mean, as the words, are an. 
; derftood. | 


Mr. Ck. Juſtice. Me. Hamilton, 4 you 8 it 4 


fo hard to know, when words are ironical, y ſpske 56 
in a ſcofling manner? 


Mr. Hamilton. I own it 1 may be known. 1 1 f 


init, the only rule to know 1 is, as I do or can un- 


aa | 


rial of Jebn Peter Zenger. 5 21 


dnfiend welt; I have no other rule to 80 by, but 
as: Turdirfand tem, © 

Mr. Sb. Juflice. That is certain. Alt words 
1 or not, as they are underſtood, Thoſe 


* Are ſcundalous or ironical, tend to the breach 


be peuce, or are ſeditious : there can be no 
doubt öf it. | 


Mr. Haniltoh” I chank your honour; I: am glad 
to find the court of this opinion. Then it follows, 
tllat thoſe twelve men muſt underſtand the words 


in the information to be ſcandalous, that is to ſay, 


falſe; for I think it is not pretended they are of 
the"ronjrel fort; and when they underſtand the 
vords to be fo, they will ſay we are guilty of pub- 


5 E « falfe libel, and not otherwiſe. 
Mr. Cb. Juſice. No, Mr. Hamilton; the ju ry 
may find that Zenger printed and publiſhed thoſe 
papers, and leave it to the court to judge whether 
they are lihellous: you know this is very com- 


mom; it is in the nature of a ſpecial verdict, where | 


= the jury leave the matter of law to the r 


MI. Hamilton. I know, may it pleaſe. your bo- | 
nour; the jury may do ſo; but I do likewiſe now, 
_ the y may do otherwiſe. I know they have the 


right, beyond all diſpute, to determine both the 


16h und the fact; and, where they do not doubt 


of the law, they ought to do ſo. This of leaving 
it to the judgment of the court, whether the words 


are libellous or not, in effect renders juries uſeleſs, 


to ſay no worſe, in many caſes; but this I ſhall 


have vceafion to ſpeak to by-and-by; and I will, 
| with the court's leave, proceed to examine the in- 


convenieficies/ that muſt inevitably ariſe from the 
docttines Mr. Attorney bas laid down; and I ob- 


ſerve, in ſupport of this proſecution, he has fre- 
quently repeated the words taken from the caſe of 


Libel, 


to judge of the words, muſt judge whether 
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ſeems to be underſtood by the court and M . 
torney, it is not law at chis day: for, bog 1 


truth; and in that terrible court of Star- chamber, 
many worthy and brave men ſuffered for ſo doing; 
and yet, even in that court, and in thoſe bad times, 
a great and good man durſt ſay, what I hope will, 
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Libel, famgſus, in 5 Co. This is indeed the lead- 
ing caſe, and to blech almoſt all the other caſes 
upon the ſubject of libels do refer; and I muſt 
inſiſt upon ſaying, That, according as this ale 


own it to be baſe and unworthy to ſcandalizeany 


man, nay I think it is even villainous to ſcandalize 


a perſon of public character, and I will go ſo far 


into Mr. Attorney's doctrine as to agree, that, if 
the faults, miſtakes, nay even the vices of ſuch a 
perſon be private and perſonal, and do not affect 


the peace of the public, or the liberty or property 


of our neighbour, it is unmanly and vnmanney : 
to expoſe them either by word or writing. But 


when a ruler of a people brings bis — — Fail- 


ings, but much more his vices, into his adminiſ- 


tration, and the people find themſelves affected by 


them, either in their liberties or properties, that 
will alter the caſe mightily, and all the high 
things that are ſaid in favour of rulers, and of 
clignities, and upon the fide of power, will not be 
able to ſtop people's mouths when they feel them- 
J ſelves oppreſſed ; I mean in a free government. _ 


It is true, in times paſt, it was a crime.toſpeak 


not be taken amiſs of me to ſay in this place; 10 
wit, © The practice of informations for libels is a 


| ſword in the hands of a wicked king, and an arrant 
- coward, to cut down and deftroy the innocent; the 
one cahnot, becauſe of his high ſtation, and the 
other dares not, becauſe of his want of courage, 
revenge Wm! in m manner.“ 7 


, 


meaning of” Mr. Attorney's caution : my well- 
known principles, and the ſenſe I have of the bleſ- 
fings/weenjoy under his preſent majeſty, makes it 
:mpoſfidle for me to err, and, I hope, even to be 
fifpected,' in that point of duty to my king. 
May it pleaſe your honour, I was ſaying, That, 
_ notwithſtanding all the duty and reverence claimed 
by Mr. Attorney to men in authority, they are not 


go 


exempt from obſerving the rules of common juſ- 
tiee, either in their private or public capacities; 
the laws of our mother- country know no exemp- 
tion. It is true, men in power are harder to be 
come at for wrongs they do, either to a private per- 
ſon, or to the public; eſpecially a governor in the | 
plantations, where they inſiſt upon an exemption 
from anſwering complaints of any kind in their 
own government. We are indeed told, and it is 
true, they are obliged to anſwer a ſuit in the king's. 
name at Weſtminſter, for a wrong done to any per- 
ſon here: but do we not know how impracticable 
\ this is to moſt men among us, to leave their fami- 
lies, who depend upon their labour and care for 
their livelihood, and carry evidences to Britain; 
and, at a great, nay a far greater expence than al- 
ws any of us are able to bear, only to proſecute. 
a governor for an injury done here. But when the 3 
oppreſſion is general, there is no remedy even that 
way: however, our conſtitution has, bleſſed be 4 
| God, given us an opportunity, if not to have ſuch | 1 
\ 


| wrongs redreſſed, yet, by our prudence and refolu- | 
tion, we may, in a great meaſure, prevent the com- * 
J ot gas  _ = 


tec and encourage. 
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mitting of ſuch wrongs, by making a governor 
ſenſible, that it is his intereſt to be juſt to-thole un. 

der his care; for ſuch is the ſenſe that men in ge- 
neral, I mean freemen, have of common juſtice, 
that, when they come to know, that a chief Hg 
trate abuſes the power with which he is truſtedgiſor 


the good of the people, and is attempting e e 


that very power againſt the innocent, -whether:of 


high or low degree; I ſay, mankind in general fel> 
dom fail to interpoſe, and, as far as they can pre; 
vent the deſtruction of their fellow. ſubjects. And 
| has it not often been ſeen, and J hope it will aN¼]ͥn 
be ſeen, that, when the repreſentatives of à free 
people are, by juſt repreſentations or remonſtrances, 
made ſenfib ble of the ſufferings of their fellow: 
ſubjects, by the abuſe of power in the hands of a 
governor, t To have declared, and loudly too, that 
they were not obliged by any Jaw to ſupport a go- 
vernor who goes about to deſtroy a province or co 
lony, or their privileges, which by his majeſty he 
was appointed, and by the law he is bound, to pro- 
But T pray it may be conft- 
dered of what uſe i is this mighty privilege, if every 
man that ſuffers muſt be ſilent? and it a man muſt 
be taken up as a libeller, for telling his ſufferings 
to his neighbour | 'H know. it may be 8 7 5 7 
Have you not a legiſlature ? Have you not a 
houſe of repreſentatives to whom you may * 2 
plain? And to this I anſwer, we have, But what 
then? Is an aſſembly to be troubled with every 
injury done by a governor ? Or, are they to hear 
of nothing but what thoſe in the adminiſtration 
ile to tell them? Or what ſort of a trial 
muſt a man have? And how is he to be remedied, 
e pecially if the caſe were, as I have known it to 
"how ppen in America in my time, That a governor 
"om has Py (I will not 50 e for I be- 


Hieve 


T 


* 
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"a they ſeldom give that to another which they 
can take to themſelves) to beſtow, and can or will 


kegp the ſame aſſembly, after he has modelled them 


ito get a majority of the houſe in his intereſt, 
rice ſeven years together? J pray, what 
is to be expected for an honeſt man, who 


makes his complaint againſt a governor, to an aſ- 
ſeinbly-who may properly enough be ſaid, to be 
made by the ſame governor againſt whom the com- 


aint is made? The thing anſwers itſelf, No, it 


is natural, it is a privilege; I will go farther, it 
is a right which all freemen claim, and are intitled 
to complain when they are hurt; they have a right 


publicly to remonſtrate againſt the abuſes of power 


in the ſtrongeſt terms; to put their neighbours upon 
their guard againft the craft or open violence of 
men in authority, and to aſſert with courage the 
ſenſe they have of the bleſſings of liberty, the va- 
lue they put upon it, and their reſolution, at all 
Hazards, to preſerve it, as one of the greateſt bleſ— 
ſings heaven can beſtow. And when a houſe f 
aſſembly, compoſed of honeſt freemen, ſees the 
general bent of the people's inclinations, That is 
it which muſt and will, Iam ſure it ought to, weigh 
with a legiſlature, in ſpite of all the craft, careſſing 
and cajoling, made uſe of by a governor, to divert 
them from hearkening to the voice of their coun- 
try. As we all very well underſtand the true rea- 
ſon, why gentlemen take ſo much pains, and make 
uch great intereſt to be appointed governors, fo is | 
the defign of their appointment not leſs manifeſt, 
We know his majeſty's gracious intentions to his 
ſubjects; he defires no more than that his people 
in the plantations ſhould be kept up to their duty 
and allegiance to the crown of Great-Britain, that 
peace may be preferved amongſt them, and juſtice 
impartially ine ; that we may be om 
| | 5 0 
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ſo as to render us uſeful to our mother- country, by 
encouraging us to make and raiſe: ſuch commodi- 


ties as may be uſeful to Great- Britain. But wWill 


any one ſay, that all or any of theſe good eng are 


to be effected by a governor's, ſetting his peaple = 
together by the ears, and by the aſſiſtance; Gebe 
other? The commiſſion which governors. bear, 


while they execute the powers given them, accord 


ing to the intent of the royal granter, expreſſed in 
their commiſſions, requires and deſerves very gfieat 
reverence and ſubmiſſion ; but when a,. governor . 
Ei departs from the duty enjoined him by his ſove- 


— 


reign, and acts as if he was leſs accountable than 
the royal hand that gave him all that power and 
honour which he is poſſeſſed of; this ſets people 
upon examining and enquiring into the power, au- 
thority, and duty of ſuch a magiſtrate, and to 
compare thoſe with his conduct: and juſt as far 
as they find he exceeds the bounds. of his authority, 


or falls ſhort in doing impartial juſtice to the peo- 


ple under his adminiſtration, ſo far they very often. 
in return, come ſhort of their duty to ſuch a go- 
vernor. Power alone will not make a man be= 
loved; and J have heard it obſeryed, That the man 
who was neither good nor wiſe before his being 
made a governor, never mended upon his prefer- 
ment, but has been generally obſerved to be worſe; 
for men who are not endued with wiſdom and vir- 
tue, can only be kept in bounds by the law; and 
by how much the further they think themſelves 
cout of the reach of the law, by ſo much the more 
wicked and cruel men are. I with there were. no 
inſtances of the kind at this day. And wherever 
this happens to be the caſe of a governor, unhappy. 
are the people under his adminiſtration, and inthe 
end he will find himſelf ſo to; for the people will 
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zealoufſy concerned for the ſucceſs of this pro- 


beuten: and yet 1 hope there are not many, 
n ſome of thoſe I am 8 (When 


th Ot nſider What lengths fuch proſecutions 


may be carried, and how deeply the liberties 
of the people may be effected 5 ſuch means) 
_— all abide by their preſent ſentiments; 


I fay;” wot all; for the man who, from an 


intimdey and "acquaintance with a Fung © 
im, the 
man Who has felt none of the ſtrokes of his 
power, the man who believes that a governor. 
bas à regard for him and confides in him, it is 
natural for ſuch men to wiſh well to the affairs of 
ſuch à governor ; and as they may be men of ho- 


has Cnceived a perſonal regard for 


nour and generoſity, may, and no doubt will, 


wiſh him fuccefs, ſo far as the rights and privi- 
leges of their fellow. citizens are not affected. + 


But as men of honour, I can apprehend nothing 


from them; they will never exceed that point. 
There are others that are under ſtronger obliga- 
tions, and thoſe ate ſuch, as are in ſome ſort en- 
gaged in ſupport of a governor's cauſe, by their 
on or their relation's dependence on his favour, 
for ſome poſt or preferment; ſuch men have what 
is commonly ca led duty and gratitude, to in- 
fluence their inclinations, and oblige them to go 
his lengths. I know men's intereſts are very near 
to them, and they will do much rather than fore- 
do the favour of a governor, and a livelihood at 
the ſame time; but I can with very juſt grounds 
hope, even from theſe men, whom I will ſuppoſe 
to be men of: honour and conſcience too, that 
when they ſee the liberty of their country in dan- 


der, either by their concurrence, or even by their 


ſilence, | 


neither love bim nor ſupport him. I make 
no doubt but there are thoſe here, who are 
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very hard, 

lieve there are but few of this. deteſtable and 
worthleſs ſort of men, nor will their opinions or 
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filence, they will, like Engliſhmen, and like 


themſelves, freely make a ſacrifice of any, pre- 
ferment or favour, rather than be acceſſary to de- 


ſtroying the liberties of their country, and en- 
tailing ſlavery upon their poſterity; : There are 


indeed another ſet of men, of whom. L have no 


hopes, I mean ſuch, who lay aſide all other con- 


fiderations, and are ready to join with power in 


any ſhape, and with any men or fort of men, 
by whoſe means or intereſt they may be affiſted 
to gratify their malice and envy againſt thoſe 
whom they have been pleaſed to hate; and that 


for no other reaſon, but becauſe they are men of 


abilities and integrity, or at leaſt are poſſeſſed of 


ſome valuable qualities far 3 to their own. 


evil, and therefore 
if at all, to be repented of, I will be- 


inclinations have any influence upon this trial. 


But to proceed; I beg leave to infiſt, that the 
right of complaining or remonſtrating is natural; 
and the reſtraint upon this natural right is the 


law only, and that thoſe reſtraints can only extend 


to what 1s falſe: For as it is truth alone which 
can excuſe or juſtify any man for complaining of 
a bad adminiſtration, I as frankly agree, that no- 
thing ought to excuſe a man who raiſes a falſe 
charge or accuſation even againſt a private per- 
fon, and that no manner of allowance ought to 
be made him who does fo againſt a public 
magiſtrate, Truth ought to. govern. the whole 
affair of libels, and yet the party accuſed runs 


riſque enough even then; for if he fails of prov- 


ing every tittle of what he has wrote, and to the 
ſiatisfaction of the court and jury too, he may 


Rog to his colt, chat, when the proſecution 1 is ſet 


on 
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on foot by men in power, it ſeldom wants friends to 


favouriit. And from thence (it is ſaid) has ariſen 


the great diverſity of opinions among judges, 


about What words were or were not ſcandalous or 
libelzzs I believe it will be granted, that there 


reater uncertainty in any part of the law, 


; thad,about words of ſcandal; it would be miſ- 


pending of the court's time to mention the caſes; 


they may be ſaid to be numberleſs, and therefore 
the ütmoſt care ougbt to be taken in followin 


precedents; and the times when the juddgments 


were given, which! are quoted for authorities in 


the cafe of libels, are much to be regarded. I 
think it will be agreed, that ever ſinee the time 


of the Star chamber, where the moſt arbitrary 
and deſtructive judgments and opinions were 


given, hat ever an Engliſhman heard of, at leaſt 


in his own country; I ſay, proſecutions for bels 


ſince the time of that arbitrary court, and until 


the glorious revolution, have generally been ſet 
on foot at the inſtance of the crown or its mini- 
ſters; and it is no ſmall reproach to the law, that 
theſe: profecutions were too often and tod much 
countenanced by the judges, who held their places 
_ at pleaſure, (a diſagreeable tenure to any officer, 
but a dangerous one in the caſe of a judge.) To 
ſay more to this point may not be proper. And 
yet T cannot think it unwarrantable, to ſhew the 


unhappy influence that a ſovereign has ſometimes 
had, not only upon Judges, but even NPR Pau 


ments themſelves. 


It has already been Kewn, how the judg es dif. 


fered in their opinions about the nature of a libel, 
in the caſe of the Seven Biſhops, There you 
fee three judges of one opinion, that is, of a 


wrong opinion, in the judgment of the beft men 


in e and one Judge of a right opinion. 


How 


* 


k * 
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\ How whip ppy's might it have been for all af us 
at this day, if that jury had underſtood the words 
in that information as the court did? Or if 
they had left it to the court, to judge whether 
the petition of the biſhops was or was notzaglibel? 
No, they took upon them, to their: immortal ho- 
I nour, to determine both /aw'and fa, and tow 
Aierſtand the petition of the biſhops to be ne-dibe!, 

' that is, to contain no falſbood nor editions: add 
therefore found them not guilty. And remarkable 
is the caſe of Sir Samuel Barnadiſton, he was 
fined 10, ooo J. for writing a letter, in hich, it 
may be ſaid, none ſaw any ſcandal ot falſhood hut 
the court and jury; for that judgment was after- 
wards looked upon as a crue and deteſtable 
Judgment, and therefore was reverſed by pi 
ment. Many more inſtances might be given of : 
the complaifance of court. judges, about thoſe 
times and before; but I will mention only one 

caſe more, and that is the caſe of Sir Edward 
_ Hales, who, though a Roman Catholic, was by 
king James II. preferred to he a colonel of his 
army, notwithſtanding the ſtatute of 25 Chu. II. 
1 2. by which it is provided, 4 That every 
one that accepts of an - office, civil or military, 
Kc. ſhall take the oaths, ſubſcribe the declaration, 
and take the ſacrament, within three months, &c. 
- otherwiſe he is diſabled to hold ſuch office, and 
the grant for the ſame to be null and void, and 
the Rei to forfeit 5004. © Sir Edward: Hales did 
not take the oaths or ſacrament, and was: pro- 
ſecyted for the 500 J. for exerciſing the office of 
a colonel by the ſpace of three months, without 7 
_ conforming as in the act is directed. Sir Edward 
pleads, «© That the king by his letters-patent 
_ . did diſpenſe with his taking the oaths and facra- 
ment, and WER: the In, and had 
| _=_— -4 
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PER the forfeiture of 500 J. And whether the 


_ king's diſpenſation was good againſt the faid act of 


a ſtronge 


parliament ? was the queſtion, I ſhall mention no 


more of this caſe, than to ſhew how in the reign 


ſeats at pleaſure, their determinations have not 
always been ſuch as to make precedents of, but 


the contrary; and ſo it happened in this caſe, 
where it was ſolemnly Judged, ©. nt; notwith-" 
5 Suing this act of parliament, made in the 

terms for preſervation of the proteſtant 
religion, That yet the king had, by bis royal 
prerogative, a power to diſpenſe with that fa * 


ande Sir Edward Hales was, acquitted by the 
judges accordingly. So the king's diſpenſing 
power, being by the judges ſet up above the act 


off parliament, this law, which the people looked 
upon as their chief ſecurity againſt popery and 
arbitrary power, was by this judgment rendered 
altogether ineffectual. But this judgment is 
- ſufficiently expoſed by Sir Edward Atkins “, late 
bone of the judges of the court of Common-Pleas, 5 
in his Euquiry into the king's power of diſpenſing 
with penal ſtatutes; where it is ſnewn, Who 
it was that firſt invented diſpenſations; how they 
Came into Eugland; what ill uſe has been made 
___ of them there; and all this principally « owing. to 
the countenance given them by the 11 
He ſays of the difpenſing power, © + . 
was the inventor of it; our kings have borrowed 
it ftom them; and the judges have from time to 
time nurſed and dreſſed it up, and given it coun- 
5 tenance z and it 18 Gill vpon he nd, and en- 


* Sir Edward. Atkins J Remake into the power £27 diſ-— 
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3 til it has almoſt ſubverted all law, and 
made the regal power abſolute, if not diflotute.” 
This ſeems not only to ſhew how far judges have 


been influenced by power, and how little caſes of 


this fort, where the prerogative has been in quel. 
tion in former reigns, are to be relied upon for 


law: But I think it plainly ſhews too, that a man 


may uſe a greater freedom with the power of his 


ſovereign and the judges in Great-Britainz than it 
ſeems he may with the power of a governor in the 

_ plantations, who is but a fellow-ſubjeR. Are theſe 
words with which we are charged, like theſe? Do 
Mr. *Zenger's-papers contain any ſuch freedoms 


with his governor or his council, - as Sir Edward 


Atkins has taken with the regal power and the 


judges in England? And yet I have never heard 


of any information brought NOR him Tor _ 
Arte 


If then upon che whole, there i 18 i great an un- pp 


| certainty among judges (learned and great men) in 
matters of this kind; if power has had ſo great an 
influence on judges, how cautious ought we to =. | 
in determining by their judgments, eſpecially in 
the plantations, and in the caſe of libels? There is 
hereſy in law, as well in religion, and both have 
changed very much; and we very well know, that 
it is not two centuries ago that a man would have 
been burnt as an heretic, for owning ſuch opinions 
in matters of religion as are publicly wrote and 
printed at this day. They were fallible men, it 
ſeems, and we take the liberty not only to differ 
trom them in religious opinions, but to condemn 
them And their opinions too; and I muſt preſume, 
that in taking theſe freedoms i in thinking 14 ſpeak- 
ing about matters of faith or religion, we are in 
the right: For, though it is ſaid there are very 
| great liberties ol this kind taken, | n New-York, 


3 
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ant I have. heard, of no information preferred by 


Mr. Attorney for any offence of this ſort. From | 


which I think it is pretty clear, That in New- Vork 
a man may make very free with his God, but he 


muſt take ſpecial care what he ſays of his gover- 


nor. It is agreed by all men that this is a reign of 
libert 


F without the liberty of complaining; or 


if they da; to be e, body and cate, for | 


. 7 | 
id and inſiſted: on by Mr. Attorney, 6 That 
government is a ſacred thing; ; That it is to be ſup- 
ported and reverenced; It is government that 
Protests our perſons and eſtates; That prevents 
treaſons, murders, robberies, riots, and all the 
train of evils that overturns kingdoms. and ſtates, 
and ruins particular perſons ; and if thoſe in the 
. adminiſtration, eſpecially the ſupreme. magiſtrate, 
muſt have all their conduct cenſured by private 


men, government cannot ſubſiſt. This is called 4 


licenticuſnęſs not to be tolerated. It is fad, That 
it brings the rulers: of the people into contempt, 


and their authority not be regarded, and fo in the 


end the laws cannot be put in execution.” Theſe 

I ſay, and ſuch as theſe, are the general topics in- 

ſiſted upon by men in power, and their advocates. 

But I wiſhit might be conſidered at the fame time, 

how often it has happened, that the abuſe of power 
. wah the N cauſe of thoſe nila, — that 

| . 5 as SER. 


ty, and while men keep within the bounds of 
truth, IJ hope they may with ſafety both ſpeak and 
waite: their ſentiments of the conduct of men in 
power ; I mean, of that part of their conduct only, 
which affects the liberty or property of the people 
under their adminiſtration. Were this to be de- 
nie, then the next ſtep may make them ſlaves: 
For what notions can be entertained of ſlavery, be- 
2 of ſuffering the greateſt injuries and op- 
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it was the injuſtice and oppreſſion of theſe great, 


# $3; 4 1b 4 


. "mens which has ere. brought them into he 


A348 


he craft and art c 


ich 13 7 or hw, can be ignorant of the pecious 
pretences, uſe 992 by : 
men'in Power; to introduce arbitrary rule, and de- 
ſtroy the liberties of a free. people, I will give, ; 
two inſtances; and as they are aurhorities "oh 0 
be denied, nor can be ken gegen Pre See 
they will be . f 
The fr/t is the Statute of 3d f J 
The preamble of the ſtatute Aue 7 7 ar T 
than [ have alledged.“ It begins, © The 5 5 0 x 
ſovereign lord remembereth how by unlawful main-⸗ 


\ = SS 


de 


Jt , 


214,01 5 FE 


tenances, giving of liveries, fig Igns. 2 ge tokens, Ec. 9 8 


untrue demeanings of ſheriffs in making of pan- 
ſong and other untrue Frans, 15 taking 19 : 


3 


almoſt dübdued; a for ih" not e tit . 
inconveniences, and by occaſion 

little or nothing may be found 5 inquiry, Kc. 10 y 
the increaſe of murders, &c. and unſureties of all 


men living, and loſſes of their lands and goods.“ 3 


Hcre is a fine and ſpecious pretence f for introdu- 
cing the remedy, as it is called, which'is provided 


by this act; hat is, inſtead of being lawfully, a 


cuſed by 24 good and lawful men of the neighs | * 
bourhood, and afterwards tried by. 12 like lawful. 
men, here is a proper power given to the Jord 
_ Cine; lord treaſurer, the keeper of the king's, 8. 
 privy-ſeal, or two of them, calling to them a biſhop, . 
a tempor 1 lord, and other great, men mentioned in 
the act, Kante i it is to be © ſerved, were all to be 
dependants on the court) to receive, information 
E any ag: for! any of the miſbehayiours. re- 

eited 


Gted in that act, and 3 at Were diſcretion to examine. 
and Fe 4 uniſh them according to their demerit. 
Ec 


cond ſtatute T propoſed to mention, is the, 
110 bf the” ſame King, cap. 3. the preamble of 
_ which ack has che fair pretences as the former; 
för the king Calling to his remembrance the good 
laws made againſt the receiving of liveries, &c. un- 
lawfül extortions, maintenances, embracery, &c. 
unlawful games, &c. and many other great enor- 
miles; and offences committed againſt many good 
ſtatutes, to the diſpleaſure of Almighty God, ich, 
the a# Jays, could not, nor yet can be conveniently I 


purtiſhed” by the due order of the law, except it. 


were fixſt ound by 12 men, &c. which for the Fo 
cauſes aforeſald, will not find nor yet preſent the 
truth: Aud therefore the ſame ſtatute directs, hae 
the jüſtices of afſize, and juſtices of the peace, ſhall 


upon information for the king before them made, 
have full power, by their diſcretion, to hear and 
determine all ſuch ences,” Here are two ſta- 


tutes that are allowed to have given the er 


wound to the liberties of the people of England 8 "ey 
any that remember to have been made, unleſs it 
may be Haid, that the ſtatute made in the time of 

Henry VIIIch, by which his proclamations were to 


have the effect of laws, might in its conſequences 


be worſe. And yet we ſee the plauſible pretences 


found out by the great men to procure theſe acts. 
And it may be juſtly ſaid, that by thoſe pretences 


the people of England were cheated or awed into 
the delivering. up their ancient and ſacred right of 
trials By Grand and Petit Furies. I hope to be 
excuſed*for this expreſſion, ſeeing my lord Coke 
(in his 4th Inflitute) calls it © an unjuſt and ſtrange 
act, 1 tended in its execution to the great dif- + - 
pleaſure of Almighty God, and the utter anger * 


of the common Law.“ 
Thbeſe, 
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only, that a repeal of this act could no! _ 
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Theſe, * think, make out what: ebe. and 
are flagrant inſtances of the influence of men in 
power, even upon the repreſentatives of a whole 


kingdom. From all which L hope it will be agreed, 


that it is a duty which all good men owe to their 
country, to guard againſt the unhappy. influence of 
ill men when intruſted with power, and I 
againſt their creatures and dependents, Who, 5 
they are generally more neceſſitous, are ſurely more 

covetous and cruel, But it is worthy of obſerva. 
tion, that though the ſpirit of liberty was borne 
dawn and oppreſſed in England at that time; yet 

it was not loſt; for the parliament laid hold of the 
firſt opportunity to free the ſubject from the many 


 infufferable oppreſſions and outrages committed * | 
upon their perſons: and eſtates by colour of theſe F 


acts, the laſt of which being deemed the moſt 
_ grievous, was repeeled i in the firſt year of Henry 
VIIIth. Though it is to be e that Henr7 
VIIth and his creatures reaped ſuch great advan- 
tages by the grievous oppreſſions and exactions, 

. the faces of the puor ſubjelts, as my lord 

Coke ſays, by colour of this ſtatute, by inſarmation 


be ob- 
teined during the life of that prince. The other 


ſtatute, being the favourite law for ſupporting ar- 
ditrary power; was coptinued much longer. The 
execution of it was by the great men of the realm; 
and how they executed it, the ſenſe of the king · 


dom, expreſſed in the 17th of Charles Iſt, (b 2 


which the court of Star-chamber;j-the ſoil mere 
informations grew rankeſt) will beſt declare. In 
that ſtatute; Magna (barta, and the other ſtatutes 
| made in the time of Edward III. which think, are 
no leſs than ſive; are particularly enumerated a8 
acts, by which the liberties and privileges of the 
e of England” were lecured to them, 1 
55 


ns 


the ju 


LY 
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duch Rs courts as the Star-chamber, and 


others of the like juriſdiction. And the renn Al- 


1 for their pulling down the Star-cbamber, 
Phat the proceedings, cenſures, and decrees 
court. of Star-chamber, even though the 


great men of the realm, nay, and a biſhop too 
(boly man) were Judges, had by experience been 
found to be an intolerable burthen to the ſubject, 
and the means to introduce an arbitrary power and 
government.“ And therefore, that court was taken 
aways with all the other courts in that ſtatute men- 9 


tioned, having like juriſdiction. 


I do not mention this ſtatute, as if, by the tak . 
1 ing away the court of Star- chamber, the remedy 
for many of the abuſes or offences cenſured there, 
was likewiſe taken away; no, I only intend by it 
to ſhew, that the people of England ſaw clearly the 
danger of truſting their liberties and properties to 


be tried, even by the greateſt men in the kingdom, 


uithont the judgment of a jury of their equals. 
_ They: hag felt the terrible effects of leaving it to 
Wement of theſe wo men, to ſay what was 

| ſeandalout and feditious, falſe or ironical. And if 
the parliament of England thought this power of 


judging was too great to he truſted with men of 
the firſt 


new] 


9 


rank in the kingdom, without the aid of a 
Jurys how facred ſoever their characters might be, 
0 therefore reſtored to the people their original : 
right of trial by juries, l hope to be excuſed for 
_ Infiſting, that, by the judgment of a parliament, 
| from whence no appeal lies, the jury are the proper 
| judges, of what is fal/e at leaſt, .if not of what is 
A and ſeditious. This is an authority not 05 
to be denied; it is as plain as it is great; and to 
ſay that this act indeed did reſtore to the people 
ttlals by juries, which was not the practice of the 
chamber, but that did not we the jurors any 
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As, for inſtance, upon indicment for m 
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new authority, or any right to try matters of law, 


I fay this objection will not avail ; for I muſt inſiſt, 
that, where matter of law is complicated with mat- 


ter of fact, the jury have a right to determy & both, 
raer, the 3 
jury may, and almoſt conſtantly do, take upon them 


to judge whether the evidence will amount to mie 
der or manſlaughter, and find accordingly ;-and I 
muſt ſay, I cannot-ſee, why, in our caſe, the jury 
have not at leaſt as good a right to fay, whether our 
news- papers are a libel or no libel, as another j jury 
has to ſay, whether killing of a man is murder or 


manſlaughter. The right of the jury to find ſuch 


a verdict as they in their conſcience do think is 


agreeable to their evidence, is ſupported by the 
authority of Buſhel's caſe, Vaughan's Reports, p. 


135, beyond any doubt. For, in the argument of 
that caſe, the chicf-jultice, who delivered the opi- 


nion of the court, lays it down for law, Vaughan' 3 


: Reports, P. 1 FO, © That, in all general iſſues, as 
upon #97 cul. in treſpaſs ; ; non tort. nul diffeizin, in 
allize, Sc. though 1 it is matter of law, whether the 
defendant is a treſpaſſer, a diſſeizer, Sc. in the par- 
ticular caſes in iſſue, yet the jury find not, as in a 
5 ſpecial verdict, the fact of every caſe, leaving the 
law to the court; but find for the plaintiff or de- 
fendant upon the iſſue to be tried, wherein they re- 
folve both law and fact complicately. It appears 
5 by the ſame caſe, that, though the diſcreet and law- 
ful affiſtance of the judge, by way of advice to 
the jury, may be uſeful ; yet that advice or direc- 
_ tionwought always to be upon Juppoſi tion, and not 
poſitive, and upon coercion, (p. 144.) The reaſon 
given in the ſame book, (p. 147. 1 5 is, <« Becauſe the 


judge, as judge, cannot know what the evidence is 


which the jury have; that is, he can only know 
. evidence gen in court but the evidence which 


ths 


hedays,: 


h 


* a 
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he es may be of their own knowledge, as 


they dre teturned of the neighbourhood... They 


may Alſo know, from their own. knowledge, that 
At A ſworn in court is not true; and they may 
nes the witneſſes to be ſtigmatized, to which the 
deourt may be ſtrangers.” But what ſpeaks moſt to 
N my purpoſe, 18%; . — ſuppoſe the court did really 
know all, th 
1 is-agreed, „That 
fer in te, reſult of the evidence as well as two 
judges may, ” which often happens. And (p- 148) 

the judge e the reaſon, why it is no crime for 
huhn ter 0 difſeꝶ in opinion from the court, where 
a man cannot ſce with another's 
eyes not hear by another's ear, no more can a man 


le evidenee the ju Jury: know, yet in that 
t 


conelude or infer the thing by another's under- 


eng 5x reaſoning.“ From all which I infift it 
very plain, That the jury are by law at liberty 
(without any. affront to the judgment of the court) 
Z 4 fl boch the law and the fact, in our caſe,” as 
they did in the caſe I am ſpeaking to, which I will 
dege leave juſt to mention, and it was this. Mr. 
Penn and Mead being Quakers, and having, met 
in a peaeeable manner, after being ſhut out o their 
2 wecting-houfe. preached in Gracechurch-ftreet, in 


don, to the people of their own perſuaſion, and 


T fo this 8 were indicted; and it was ſaid, e 


„ 


8. * Whether that e 6 pong was de 


tumul- 


e judge and jury may 


J * 
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tumultuouſly, and to the diſturbance of the peace, 7 


was the queſtion.” And the court told the Ls 
Was, and ordered the jury to find it ſo: * For 


(/aid the court) the meeting was the matter offac, 


and that is confeſſed, and we tell you it is Anla- 5 


ful, for it is againſt the ſtatute; and the meeting 
being unlawful, it follows of courſe that it was 

tumultuous, and to the diſturbance of the peace.” 
But the jury did not think fit to take the court's 
word for it; for they could neither find riot, u- 


mult, or any thing tending to the breach'ef tbe 


peace, committed at that meeting; and they ac- 
quitted Mr. Penn and Mead. In Ning of which 


they took upon them to judge both the Ia and the 


falt, at which the court (being themſelves true 
courtiers) were fo much offended, that they fined 
the jury forty marks a- piece, and committed them 
till paid. But Mr. Buſhel, who valued the right 


of a juryman, and the liberty of his country more 


than his own, refuſed to pay the fine, and was re- 

ſolved (though at a great expence and trouble too) 
to bring, and did bring, his Habeas Corpus, to be 

relieved from his fine and impriſonment, and he 

was releaſed accordingly ; and this being the judg- 

ment in this caſe, it is eſtabliſhed for law, n 
the judges, how great ſoever they be, have no 

. right to fine, impriſon, or puniſh a jury, for not 


finding a verdict according to the direction of the 
court.” And this 1 hope is ſufficient to prove, that 


8 jurymen . are to ſee with their own eyes, to hear 
with their own ears, and to make uſe of their own 
conſcięnces and underſtandings, in judging of the 
hves, liberties, or eſtates of their tellow-ſubjetts. 


And ſo I haye done with this point. 
This is the ſecond information for libelling of a 
wa that J have known in America: And the 
rſt though | it may look uky a IOC, yet as it 

= 


——— — 
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is true, I will beg leave to mention it. Governor i 
Nicholſon, who happened to be offended with one 
of his clergy, met him one day upon the road, and 4 
as was uſual with him, (under the protection of his 1 
commiſſion) uſed the parſon with the worſt of lan- 
guage, threatened to cut off his ears, flit his 
nale, and at laſt to ſhoot him through. the head. 
The parſon, being a reverend man, continued all 
this time uncovered in the heat of the ſun; until he 
found an opportunity to fly for it; and coming to 
a nei ghbour' s houſe, felt himſelf very ill of a fe- 
. 0 immediately writes for a Ar and that 
is ee might be the better judge of bis diſtem- 
per, he acquainted him with the uſage he had re- 1 
_ ceived; concluding, that the governor was certainly oi 
mad, for that no man in his ſenſes would have be- | 
5 haved i in that manner. The doctor unhappily ſhews 
the parſon's letter; the governor came to hear of 
it; and ſo an information was preferred againſt the 
PE poor man, for ſaying he believed the governor was 
mad; and it was laid in the information to be 
0 falſe, ſcandalous, and wicked, and wrote with 
intent to move ſedition among t the people, and bring 5 
his excellency into contempt.“ But, by an order 
from the late queen Anne, there was a ſtop put to 
that proſecution, with ſundry others, ſet on foot bj 
the ſame governor againſt gentlemen, of the great- 
eſt worth and honour in that government. 
And may not I be allowed, after all this, to ay, 9 
that, by a little countenance, almoſt any thing 8 | 
which a man writes, may, with the help of that 
_ uſeful term of art called an inuendo, be conſtrued |} 
to be a libel, according to Mr. Attorney's defin : 
tion of it, that whether the words are ſpoke of a 
perſon of a public character, or of a private man, 
whether dead or living, good or bad, true or falſe, | 
al make a ubel; Op according to Mr. Attotney, Wl. 
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after a man bears a writing read, or reads and re- 
peals it, or laughs at it, they are all puniſhable. It 
is true, Mr. Attorney is ſo good as to allow, after. 
the party knows it to be a libel, but he is not fo 
kind as to take the man's word for fs 0550s | 


| [Here were ſeveral . put to 5 thourh 
what a man writes of a governor was true, 
proper and neceſſary; yet, according to the 
3 doctrine, it might be conſtrued to 

be a libel: But Mr. Hamilton, after the trial 
was over, being informed, that ſome of the 
caſes he had put had really happened in this 
- government, he declared he had never. heard 


of any ſuch; and as he meant no perſonal re- 


eee, he was ſorry he had mentioned them 
and therefore oy are omitted, here. Js 


. 8 If a libel | is an in che 
large and unlimited ſenſe urged by Mr. Attorney, 


there is ſcarce a writing I know that may not be cai- 


led alibel, or ſcarce any perſon ſafe from being called 


to account as a libeller: For Moſes, meek as he | 


Was, libelled Cain; and who is it that has not li- 


belled tke devil? For, according to Mr. Attorney, 


it is no juſtification to ſay one has a bad name. 


Echard has libelled our good king William: Bur- 


net has libelled, among many others king Charles 


and king James ; ; and Rapin has libelled them all, 
How muſt a man ſpeak or write, or what muſt he 


hear, read, or ſing, or when muſt he laugh, ſo as 


to be ſecure from being taken up as a libeller? 1 
ſincerely believe, that were ſome perſons to go 
through the ſtreets of New-York now-a-days, and 
read a part of the Bible, if it was not known to be 


would _ turn it into a Ebel. As for inſtance, 


ſuch, Mr. Attorney with the help of his Inuendoes, 
5 


7 rial of John Peter Zenger. . 53 
Ta. ix. 16. The leaders of the people cauſe them to 


err, and they that are led. by them are deſtroyed. 
But thould Mr. <torney go about to make this a 
libel,” he would read it thus: The leaders of tho 
people [ [nnuendo, the governor and council of News- 


, Vork] bauſe them | Innuendo, the people of this 
1 Province] to err, and they [the people of this pro- 


vince meaning! are deſtroyed ¶ Innuendo, are de- 


ceived into the loſs of their liberty] which is the 2 
worſt kind of deſtruction. Or if ſome perſon ſhould 
publicly repeat, in a manner not pleaſing to his 


betters, the roth and 11th verſes of the lvith chap. 


of the ſame bock, there Mr. Attorney would have 


a large field to diſplay his ſkill, in the artful appli- 
cation of his Innuendoes. The words are, His watch. 
men are all blind, they are ignorant, Sc. 7. ea, they 

are greeay dogs, that can never have enough. But 


to make them a libel, there is, according to Mr. 

Attorney's doQrine, no more wanting but the aid 
ol his ſkill in the right adapting his Iunuendoes. As 
for inſtance: His watchmen | Iunuendo, the gover- 
nor's council and aſſembly] are blind, they are 19g 
norant | Innuendo, will not ſee the dangerous deſigns 
of his excellency] Zea, they [the governor and 
council meaning] are greedy dogs, which can never 


bave enough ¶ Innuendo, enoughot riches and power.] 


duch an inſtance as this ſeems only fit to be laughed 


at; but 1 may appeal to Mr. Attorney himſelf, 
whether theſe are not at leaſt equally proper to be 
applied to his excellency and his miniſters, as ſome 


of the inferences and Innuendoes in his information 


againſt my client, Then, if Mr. Attorney. is at 
liberty to come into court, and file an information 
in the king s name, without leave, who is ſecure 


whom he is pleaſed to proſecute as a libeller? And | 
as the crown-law is contended for in bad times, 
there i is no remedy for the greateſt oppreſſion oF 

| | "0 18 
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| this ſort, even though the party proſecuted i is ac= 
1 quitted with honour. And give me leave to ſay, 
ö as great men as any in Britain have boldly aſſerted, 
1 That the mode of proſecuting by Information (when 
a grand jury will not find Bille vera) is a national 
grievance, and greatly inconſiſtent with t M free⸗ 
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f dom which the fubjects of England enjay, n moſt 
| other caſes. But if we are ſo unhappy as Het to be 
x | able to ward off this ſtroke of power directly; ; yet 
Tt let us take care not to be cheated out of our liber- 
TEX ties, by forms and appearances : Let us always be 
. ſure, that the charge in the information is made 
TIM out clearly beyond a doubt ; for though matters 
1 in the information may be called Form upon trial, 
Uh: yet they may be, and often have been found to be, 
|| Matters of ſubſtance upon giving judgment. 
— Gentlemen, The danger is great, in proportion to 


the miſchief that may happen, though to our great 
credulity. A proper confidence in a court is com- 
mendable; but as the verdict (whatever it is) will 
be yours, you ought to refer no part of your duty 
to the diſcretion of other perſons. If you: ſhould 
be of opinion, that there is no falſhood in Mr. Zen- 
ger's papers, you will, nay (pardon me for the ex · 
preſſion) you ought to ſay ſo; becauſe you do not 
know, whether others (I mean the court) may be 
of that opinion. It is your right ſo to do, and there 
is much depending Aon your reſolution, as well 
as upon your integrity. 
The loſs of liberty to a generous mind, is 3 
than death; and yet we know there have deen thoſe 
. ages, who, for the ſake of preferment or 
| ſome imaginary honour, have freely lent a helping 
| hagd, to oppreſs, nay, to deſtroy, their country. 
This brings to my mind that ſaying of the immor- 
tal Brutus, when he looked upon the creatures of 
Cæſar, vho) were 79 great men, but by no means 


good 
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wad. men, '« You, Romans, ſaid Brutus, if 


Jet I may. call you ſo, confider what you are 
8 doing remember that you are aſſiſting ( æſar to 
l th ofe very chains, which one day he will 


G. yo Arſelves wear,” This is what every man 


i 0 10 mW ues freedom) ought to conſider: He 


ould act by. judgment, and not by affect ion or 
ſelf-intereſt; for, where theſe prevail, no ties of 


5 either country or kindred are regarded: As on 
the other band, the man, who loves his country, 
refers its liberty to all other conſiderations; 


well knowing that, without liberty, life 1 is a 


- miſery. 


A famous inſtance of this you will find in the 


| hiſtory of another brave Roman of the lame 


name: I mean Lucius Junius Brutus, whoſe ſto 


is well known, and therefore I ſhall mention no 
more of it, than only to ſhew the value he put 


upon the freedom of his country. This great 


man, affiſted by a few fellow- citizens whom he 
had engaged i in the cauſe, had baniſhed Tarquin 
the proud, the laſt king of Rome, from a throne 
he had aſcended by inhuman murders, and pol- 
ſeſſed by the moſt dreadful tyranny and pro- 
ſcriptions: But Tarquin, by theſe means, had 


amaſſed incredible riches, even ſufficient to bribe 
many of the young nobility of Rome, to affiſt 


him in recovering the crown. The plot however 
being diſcovered, the principal conſpirators were 
apprehended, among whom were two of the ſons 
of Junius Brutus. It was abſolutely Wers re 
that ſome ſhould be made examples of, to deter 


others from ee the reſtoring of Tarquin, 


and deſtroying the liberty of Rome. And to 


effect this it was, that Lucius Junius Brutus, one 


of the conſuls of Rome, in the preſence of the 


Roman people, me Judge and condemned his own 
8 ſons, 
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ſons, as traitors to their country: And to give 

the laſt proof of his exalted: virtue, and his love 
of liberty, he, with a firmneſs of mind only be- 
coming ſo great a man, cauſed their hegq to be 

ſtruck off 1 in his own preſence; - and when. ob- 5 
ſerved that his rigid virtue occaſionech fett of 
| horror among the people, it is obſerved he only 
 faid, © My 0 

this proceeds from any want of natural affection: 
No, the death of the ſons of Brutus eanlaffect 
Brutus only: but the loſs of liberty will affect 
my country.” : 
in thoſe days, that a father could ſacrifice his ſons 
to ſave his country. | 
| Rome, to bring inſtances of the love of liberty: 
The beſt blood in Britain has been ſhed in the 
cauſe of liberty; and the ffeedom we enjoy at 
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Hlow- citizens, do not think that 


Fhus highly was liberty eſteemed 


But why do 1 go to beathen 


this day, may, be ſaid to be, in a great meaſure, 
owing to the glorious ſtand the famous Ham pden 


and others of our countrymen, made 38211 the 
arbitrary demands, and illegal impoſitiog8,” of the ; 


times in which they lived ; who rather® than give 


up the rights of Engliſhmen, and ſubmit to pay 
an illegal tax of no more, I think, than three 
ſhillings, reſolved to undergo, and for the liberty 


of 9 2 country did undergo, the greateſt extre- 


mities, in that arbitrary and terrible court of Star- 
chamber, to whoſe arbitrary proceedings bv 
being compoſed of the principal men of t 
realm, and calculated to ſupport arbitrary g o- 
vernment) no bounds or limits could be Ft 
nor eould any other band remove the evil but a : 


parliament. | 
Power may Joftly* be compared to 4 great The - 


ver, which, kept within due bounds, is both 
| beautiful and uſeſul; but when it overflows its 
5 banks, it is e too a to be ſtemmed ; 


"it 


4 
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it had down all before it, and brings deſtruc- 


1 tion and deſolation n it comes. If then 


this is the nature of power, let us at leaſt do our 


\ 


or utmoſt care to ſupport liberty, the only 
12 againſt lawleſs power, which in all ages 


_ and like wiſe men (who value freedom) 


= 15518 facrificed to\its wild luſt and boundleſs am- 


birion, the blood of we beſt men that ever 


lived. 


gn hope to be pardoned, Sir, for my neal upon 


5 this. occaſion: It is an old and wiſe caution, 
. . That when our neighbour's houſe is on fire, we 
_ ought to take care of our own. For though, 
bleſſed be God, I live in a government where 
liberty i is well underſtood, and freely enjoyed; yet 


experience has ſhewn us all (I am ſure it has to me) 


that à bad precedent in one government is ſoon 
fer up for an authority in another; and therefore 


. cannot but think it mine, and every honeſt 


man's duty, that (while we pay all due obedience 
to men in authority) we ought at the ſame time to 
be upon our guard againſt power, whenever we 
apptebend it may injuriouſſy n ourſelves or 
our fellow-ſubje&s. .. 


IJ am truly very unequal to ſuch an vhdentaking 


on many accounts. And you ſee I labour under the L 
weight of many years, and am borne down with 


great infirmities of body; yet old and weak as 1 


am, I ſhould think it my duty, if required, to 
gc to the utmoſt part of the land, where my ſer- 
vice could be of any uſe in affiting to quench the 
flame of proſecutions upon informations, ſet on 
foot by the government, to deprive à people of 
the right of remonſtrating, and complaining of, 
the arbitrary attempts of men in power. "Men 
who injure and oppreſs the people under their 


adminiſtration provoke them to cry. out and com- 
; Plan; 5 
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plain; ; and then make that very complaint the 
foundation for new oppreſſions and proſecutions. 


I wiſh I could ſay there were no inſtances of this 
kind. But to conclude, the queſtion befoge the 


court and you, gentlemen of the jury, gt of- 
ſmall. or private concern; it is not the c e of 
a poor printer, nor of New- Vork alone, Which 


you are now trying: No! it may, in it conſe- 
quence, affect every freeman that lives under a 


Britiſh government on the main of America. 
It is the beſt cauſe: It is the cauſe of liberty!! 
and I make no doubt but your upright conduct, 
this day, will not only entitle you to the love and 
eſteem of your fellow-citizens ; but every man, 
: who prefers freedom to a life of ſlavery, will bleſs 
and bonour you, as men who have baffled the 
attempt of tyranny, and who, by an- impartial 


and uncorrupt verdict, have laid a noble founda- 


tion for ſecuring to ourſelves, our poſterity, and 
our neighbours, that to which nature _ the 
laws of our country have given us acxight,— 
e The liberty—both of expoſing and oppoſing 
arbitrary power (in theſe parts of 1 W 
leaſt) 715 ſpeaking and . truth. 5 . 


' [Here Mr. Attorney oBfervea: hes Mr: . Ela. | 
milton had gone very much out of the way, 

and had made himſelf and the people very 
merry: but that he had been citing cafes, 
not at all to the purpoſe, He ſaid, there 
was no ſuch cauſe as Mr. Buſhel's or "Sir Ed- 

ward Hales before the court; and he could 
not find out what the court or Jury: had to 
do with diſpenſations, riots, ' or unlawful 
aſſemblies : all that the ; jury had to conſider | 
of, was Mr. Zenger's printing and publith- | 
a ing two ſcandalous libels, which very e 5 
. refleck 
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rellect on his excellency and the principal 
101 nent concerned in the adminiſtration of this 
ed government, which is confeſſed : That is, the 


inting and publiſhing of the journals ſet 
th in the information is confeſſed. And 


1 tp » Sitancluded, that as Mr. Hamilton had confeſ- 
cle printing, and there could be no doubt 


ac but they were ſcandalous Papers, highly re- 
filecting upon his excellency, and the princi- 
e magiſtrates in the province; and there- 
core he made no doubt but the jury would 


find the defendant guilty, and would refer to Fes 


M18 -_ court for their POE * 


ö 918 


lx. Cb. ate Gentlemen of the jury: b che ; 
great pains Mr. Hamilton has taken, to ſhew how 
little regard juries are to pay to the opinion of the 
judges; and his inſiſting ſo much upon the con- 
duct of ſome judges in trials of this kind, is done 
no doubt with a deſign that you ſhould take very 
little notice of what I may ſay upon this occaſion. 
1 ſhall therefore only obſerve to. you, that, as the 
facts r words in the information are confeſſed, the 
a thing that can come in queſtion before you is, 
whether the words, as ſet forth in the information, 
make libel. And that is a matter of law, no doubt, 
and which you may leave to the court. But I ſhall _ 


trouble you no further with any thing more of my 


own, but read to you the words of a learned and 


upright judge“ in a caſe of the like nature: 


“ To ſay that corrupt officers are appointed to 
adminiſter affairs, is certainly a reflection on the 
government. If people ſhould not be called to ac- 
count for poſſeſſing the people with an ill opinion 
ol the enen, no e can ſubſiſt: 


8 | Chief Juſtice Holt, in Tutchin's Cafe, 
1 2 | „„ 


— ———— 
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For it is very neceſſary for all governments, that 
the people ſhonld have a good opinion of it. And 1 
nothing can be worſe to any government, than to 
endeavour to procure animoſities, as to the, ma- 
nagement of them; this has been always Jogked : 
upon as a crime; and no eee can TR | * 
without it be puniſhed. T 


| ; 
Now you are to conſider, whether theſe words I 
have read to you, do not tend to beget an ill opi- 
nion of the adminiſtration of the government? To. 
tell us, thoſe who are employed know nothing 
of the matter, and thoſe who do know are not 
employed; men are not adapted to offices, but of- 
fices to men, out of a particular regard to their in- 
tereſt, and not to their fitneſs for the Places; this 
18 the purport of theſe papers. : 
Mr. Hamilton. I humbly beg your honour” 8 par- | 
| 88 Jam very much miſapprehended, if you up- 85 
N poſe what I ſaid was ſo deſigned. _ 
lv, Sir, you know, I made an apology Is the free- 5 
. dom I found myſelf under the neceſſity Ol Aung 
vupon this occaſion, I faid, there was nothing: 
1 ſional defigned; it aroſe from. the Nature-QF+O 
Za, defence. . 
ee withdrew, andin a ſmall time e returned, * 
and being aſked by the clerk, Whether they were 
agreed of their verdict, and whether John Peter 
Zenger was guilty of printing and publiſhing _ 
| libels in the information mentioned.” Th 
ſwered by Thomas Hunt, their foreman, not 8 | 
Upon which there were three huzzas in the hall, 
| which was crowded with people; and next day 
Zenger w was ee from þ ** impriſonment, - hs. 
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8 18 At a common council, held at 
{ the city hall of the ſaid city, on 


New-York. 
Tueſday the 16th day of September, 1735. 

Ordered, that Andrew Hamilton, Eſq; of Phi la- 
delphiay* Barriſter at Law, be preſented with the 
freedom”? 


be 4 eonthnikrse to ien in a draught thereof, 


Cit 4 11. 


City of 
Nene 


mini 1735. } 


STEPHEN Barany, Stbon a and 
CHRISTOPHER FELL, Eſqrs. Aldermen, to whom 
it was referred to prepare the draught of the free- 
dom of this corporation to be preſented to Andrew _ 
Hamilton, Eſq; make the report thereon in the 
words following (To wir), that they have prepared 
the form of the grant, to the ſaid Andrew Hamil- 
öl the freedom of the ny of New-York, Ye 


ton, Bfq 
in 2 (To wir.) 


1 . 4%, Recorder, Aldermen, Pau Affiſ- 


tants of the city of New-York, convened in com- 
mon council. 'To all to whom theſe preſents ſhall 
come greeting. Whereas Honor is the juſt reward 
of Virtue; and public benefits demand a public ac- 
knowledgment: We, therefore, under a grateful f 
ſenſe of the remarkable ſervice done to the inka- 
bitants of this city and colony, by Andrew Ha- 
milton, Eſq; of Pennſylvania, Barriſter at Law, 
by his learned and generous defence of the rights 
of mankind, and the liberty of the preſs, in the 
caſe of John Peter Lenger, lately trled on an in- 
formation, 


of this corporation; and that Alderman 
Bayard, Alderman Johnſon, and Alderman Fell, 


„At a common council held 4 x: 
J. che city hall of the ſaid city, on 
Monday, the wen day of September, being the 
Feaſt Day of St. Michael the e anno do- 


Paul. 3 Eſa; the: 
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formation, exhibited in the ſupreme court of this 
colony, do by theſe preſents bear to the ſaid An- 
drew Hamilton, Eſq; the public thanks of the free- 
men of this corporation, for that ſignal ſervice, 
which he chearfully undertook under gig in. 
. poſition of body, and generouſly perform 
ſing any fee or reward: and in teſtimony of our 
great eſteem for his perſon, and ſenſe of his merit, 
do hereby preſent him with the freedom of this 
cofporation. Tuzse are therefore to certify and 
declare, that the ſaid Andrew Hamilton, Eſqʒ is 
hereby admitted, received, and allowed ae F 
and citizen of the ſaid city: To have, hold,” en- 
Joy, and partake, of all the benefits, liberties, pri- 
vileges, freedoms, and immunities Whatſoever, 
granted or belonging to a freeman and citizen of 
the fame city. In TESTIMONY whereof, the com- 


mon council of the ſaid city in common'council 
aſſembled, have cauſed the ſeal of the ſaid city 
tobe dee affixed, this 9 88 of „ 1 8 
anno domini 1735. 


: . 
By order of the « common coun 0 * 


; A. SHARPAS, "Clerk: 
"REA we FE Farther” report, that ſundry of * 


members of this corporation, and gentlemen of 
this city, have voluntarily contributed ſufficient 
for a gold box of five ounces and a half, for in- 


clofing the ſeal of the ſaid freedom, upon the lid 


of which, we are of opinion, ſhould be engraved 
the arms "of the city of New-York: "witneſs" our 
hands this ASD day of Seprember, 173 5. 


Stephen * 
Simon Johnſon. 


. . Chriftopher 1 Fell, 
EE WS Lo 2 On, Which 


ch 


: Now Work. 
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Which report is approved by this court, and 


eee: that the freedom and box be forthwith 


made, purſuant to the ſaid report, and that Mr. 


SGharpas, the common clerk of this city, do affix 
the fen of the fame freedom, and incloſe it in : 

the Ri box. 5 
Mr. an Bayard going to Philadelphia, | 
21 offering to be the bearer of the ſaid freedom 


to Mr. Hamilton, ordered that Mr. Sharpas de- 


liver it to Alderman Bayard for that purpoſe, 
E that Alderman Bayard do deliver it to Mr. 
Hamilton, with aſſurances of the great eſteem 

that this corporation have for his perſon and 
merit. „„ = 


- City 5 At a common hall held at the 
7 city hall of the ſaid city, on 
5 Fan the 1 5th day of October, anno do- 
. 17 735. 


Or | ered hat the freedom granted by. this cor- 
poration to Andrew Hamilton, Eſq; with the re- 
port of the committee, for preparing a draught 
of the * gud the order of this court thereon 

"RF be ry: 


8 


: . 


"Wands on the lid F] the 10 mentioned i in the 
: aboveſaid report and order, there is engraved, not 
only the arms of the ſaid city of e, 
but alſo this motto in a garter: 


- Demerſe W Tt bertas—bec tandem 


Emer gunt. . 


= NICE: inner Ge of the 1id . the a: ha | 
ing itſelf at the ſame time wich the certificate 


of 


. 


— „ Paul Richards, Eſq; ; 


William Sharpas, 
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of the freedom, there f is aven in hea ay in 
Barter theſe words: . e 7 5 


Non mummis virtute peratur. | 


Y 1 3 


4 6k incentive to public virtue, on the. front 
of the rim of the ſaid "OTE Taegs: eee a 
11 Tully's with, | 2 


Ia cuique eveniat ut de republics neruit. 


Which freedom and box was preſchted in the 
manner that had been directed, and e \ 
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